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LETTER OF TRANSMITTAL 


Wasuineton, D. C., March 8, 1957. 
Hon. JERE CooPer, 
Chairman, Committee on Ways and Means, 
House of Representatives, Washington, D. C. 


Dear Mr. CHairMAN: There is transmitted herewith a report of the 
Subcommittee on Customs, Tariffs, and Reciprocal Trade Agreements 
on United States customs, tariff and trade agreement laws, and their 
administration. 

The subcommittee’s directive was to prepare a study of all aspects 
of United States trade and tariff policy and the administration there- 
of. Obviously, with such a broad directive the subcommittee, as 
stated on page 2 of this report, “had to exercise a considerable degree 
of selectivity in order to complete a study and submit a report by the 
end of the 84th Congress.” The subcommittee had only 4 months 
within which to accomplish this. : 

The subcommittee conducted public hearings from September 17 
through October 2, 1956, in Washington, D. C., incorporating over 
1,700 pages of testimony and statements in three printed volumes. In 
addition the subcommittee, functioning through 2 separate groups, 
extended its studies and investigations to 7 European countries and 
Japan, receiving at first hand a great deal of valuable and helpful in- 
formation. This latter material will shortly be published in a fourth 
volume. The four volumes, in conjunction with this report, I believe 
contain information which will be of interest and use to Members of 
Congress and the interested public. 

As further stated on page 2, 


Since a definitive study of all the matters involved was not 
feasible within this period, the subcommittee addressed itself 
to an investigation of certain of the major problems of the 
program and its administration and an analysis of the perti- 
nent legislation and procedures. Certain of these problem 
areas are considered in some detail, others are treated less 
extensively * * *. Important aspects of American foreign 
trade policy and the considerations and problems relating 
thereto were perforce not dealt with in detail * * *. The 
first concern of the subcommittee has been to conduct an 
objective, factual, and unbiased investigation. 


In conducting its hearings and preparing this report the subcom- 
mittee’s inquiries were directed at a description case of the 
major aspects of our trade and tariff laws presently in effect and their 
administration. Special attention has been given to the problems that 
have appeared in the interpretation of these laws and their adminis- 
tration and to a balanced presentation of the various views that have 
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been offered with respect to these matters. In general, the report does 
not undertake to evaluate the merits of these views but to place them 
in their context in relation to the existing legislation and its admin- 
istration. 

Early in its work the subcommittee agreed that it would not attempt 
to arrive at definitive conclusions regarding the matters covered in 
its report nor make any legislative recommendations. To do so would 
have required more complete study of many matters than it was pos- 
sible to make in the short time available to the subcommittee. It was 
the consensus of the subcommittee that the subject matter was so 
complex and of such great importance to our national policy that any 
premature and inadequately considered recommendations would be 
ill-advised. 

As you know, the subcommittee has been reconstituted as the Sub- 
committee on Foreign Trade Policy in this Congress. This will per- 
mit an adequate period of time in which to conduct a more detailed 
study and analysis of some of the major aspects of our trade and tariff 
laws and their administration, including many matters not previously 
studied. 

Your subcommittee, of which I have the honor to be chairman, 
consists of the following additional eight members: Hon. Cecil R. 
King, of California; Hon. Burr P. Harrison, of Virginia; Hon. 
Eugene J. McCarthy, of Minnesota; Hon. Thaddeus M. Machrowicz, 
of Michigan; Hon. Daniel A. Reed, of New York; Hon. John W. 
Byrnes, of Wisconsin; Hon. Antoni N. Sadlak, of Connecticut; and 
Hon. Thomas B. Curtis, of Missouri. 

The A which is transmitted herewith has been agreed to by all 
the members of the subcommittee except Mr. Reed, whose individual 
views are set forth separately herein. 

Respectfully submitted. 

Hare Bocas, 
Chairman, Subcommittee on Customs, Tariffs, and Reciprocal 
Trade Agreements. 
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UNITED STATES CUSTOMS, TARIFF, AND RECIPROCAL TRADE 
AGREEMENT LAWS AND THEIR ADMINISTRATION 





INTRODUCTION 


Background and jurisdiction of the subcommittee 


The Committee on Ways and Means has at various times in the past 
held hearings and conducted investigations relating to legislative 
proposals in connection with extensions of the Trade Agreements 
Act, customs valuation and administration, participation in the Or- 
ganization for Trade Cooperation, and various bills designed to change 
the tariff treatment of specific commodities or classes of commodities. 
In the light, however, of mounting concern on the part of spokesmen 
for important economic and geographic sectors of the United States 
over certain aspects of the tr ade- agreements program and its adminis- 
teats and in view of the importance of this subject to our foreign 
economic policy and to our domestic economy, it was deemed appro- 
priate to undertake an overall investigation at this time, although 
enactment of general legislation in this field was not immediately 
under consideration. Accordingly, the Committee on Ways and Means 
acted unanimously on July 6, 1956, to establish the Subcommittee on 


Customs, Tariff, and Reciprocal Trade Agreements and directed 
that it— 


conduct an investigation and study of all aspects of our cus- 
toms, tariff, and reciprocal trade agreement laws and trade 
agreements entered into thereunder and the administration 
thereof, with particular reference to the relationship and 
effect of such matters on the foreign economic policies of the 
United States and their effect upon domestic producers and 
employment. 





1 The Committee on Ways and Means in the establishment of the Subcommittee on Customs, 
Tariffs, and Reciprocal Trade Agreements, and the subcommittee in its studies and investiga- 
tions, acted pursuant to the authority contained in H. Res. 331, 84th Cong., which, as 
subsequently modified by H. Res. 606, reads as follows: 

“Resolved, That the Committee on Ways and Means, acting as a whole or by subcom- 
mittee, is authorized and directed to conduct thorough studies and investigations of all 
matters coming within the jurisdiction of such committee. 

Sec. 2. For the purpose of this resolution, the committee, or any subcommittee thereof, 
is authorized to hold such hearings, to sit and act.during the present Congress at such 
times and places, within or without the continental United States, its Territories, and 
possessions, as the committee may determine, whether or not the House is in session, has 
recessed, or has adjourned, to require the attendance of such witnesses and the production 
of such books, papers, and documents by subpena or otherwise, to administer such oaths, 
and to take such testimony, as it deems necessary. Subpenas may be issued under the 
signature of the chairman of the committee or of any subcommittee, or by any member 
designated by any such chairman, and may be outer by any person designated by any 
such chairman or member. 

Sec. 8. The committee may report to the House at any time during the present Congress 
the results of any studies or investigations made under authority of this resolution, 
together with such recommendations as it deems appropriate. Any such report which is 
made when the House is not in session shall be filed with the Clerk of the House.” 
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_ The first concern of the subcommittee has been to conduct an ob- 
jective, factual and unbiased investigation. Toward this end, before 
initiating hearings and drawing up a program of study, it sought the 
advice of interested groups and individuals, representing diverse 
points of view, regarding the features of our foreign-trade policy and 
problems which most deserved consideration at this time.? 

In considering its broad directive to conduct an investigation and 
prepare a study of “all aspects” of United States trade policy, legis- 
lation, and administration and the complexity of the problems relating 
thereto, the subcommittee had to exercise a considerable degree of 
selectivity in order to complete a study and submit a report by the 
end of the 84th Congress. Since a definitive study of all the matters 
involved was not feasible within this period, the subcommittee ad- 
dressed itself to an investigation of certain of the major problems of 
the program and its administration and an analysis of the pertinent 
legislation and procedures. Certain of these problem areas are con- 
sidered in some detail, others are treated less extensively. The report 
therefore is a technical one and is concerned primarily with an analysis 
of the legislation and problems relating to customs, tariffs, and recip- 
rocal trade agreements. Important aspects of American foreign- 
trade policy and the considerations and problems relating thereto were 
perforce not dealt with in detail. The overseas conferences of the 
subcommittee did include discussions bearing on United States foreign- 
trade policy as a whole and section IX includes a discussion of certain 
aspects of this subject. 


Work of the subcommittee 


Hearings —Immediately following its establishment, the subcom- 
mittee issued a series of press releases inviting the general public to 
present its views on the general as well as on specific aspects of the 
matters to be considered at its hearings. It also announced that those 
individuals and organizations that did not desire to appear at the 
hearings but wished to express opinions would be afforded the oppor- 
—s to file statements for inclusion in the printed record of the 

earings. 

At the public hearings, held from September 17 through October 2, 
1956, over 150 statements were presented or submitted for the record. 
These hearings are published in three volumes and cover 1750 pages. 
The oral testimony and briefs submitted for the record represent the 
diverse views of American business interests, labor, agriculture, 
various civic groups, consumer interests, and professional economists. 

Overseas conferences.—The subcommittee decided that it should 
supplement its hearings and studies in Washington by an on-the-spot 
overseas study of the effects of our trade laws and policies on foreign 
countries. The objective of the overseas studies was to determine 
how these programs are regarded in important trade areas in Europe 
and the Far East and to gather firsthand information which would 
assist the subcommittee in its delineation and evaluation of certain 


2In a press release dated July 30, 1956, for example, the following invitation for 
submission of suggestions was extended : 

“Persons having suggestions for improving our customs and tariff laws and comments 
with respect to specific aspects of the operation of these laws are invited to submit their 
written views to the clerk of the Committee on Ways and Means, room 1102, New House 
Office Building, Washington, D. C. Such expression of views will be given careful staff 
study and will be reviewed by the subcommittee.” 
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of the major problems confronting the United States in its foreign 
trade. It was concluded that the subcommittee should function in 2 
groups, 1 to cover selected European areas and the other, Japan. 

Members of the subcommittee held conferences from November 26 
through December 13, in seven European cities, as follows: Rome, 
Paris, London, Brussels, Cophenhagen, Diisseldorf, and Bonn. The 
group met daily with American and foreign government officials and 
European and American businessmen. Altogether, discussions were 
held with some 1,200 individuals, through formal conferences and 
meetings, supplemented by informal and personal contacts and discus- 
sions, 

The members of the subcommittee who held similar conferences and 
meetings in the Far East likewise obtained a great deal of informa- 
tion on our trade relations and trade problems in that area. In the 
discussions held in Tokyo, the subcommittee was particularly inter- 
ested in obtaining views and information on the foreign-trade posi- 
tion of Japan as it relates to the United States and on specific prob- 
lem areas, such as cotton textiles. 

Statements and documents submitted to the subcommittee in its con- 
ferences abroad are included in a supplementary volume of the pub- 
lished record entitled, “Overseas Information and Supplementary 
Data.” 


General nature of views presented to the subcommittee 


Much of the testimony presented to the subcommittee at the Wash- 
ington hearings indicates that, in general, the trade-agreements pro- 
gram and the liberal international trade policy it has represented 
continue to receive enthusiastic support from many sectors of our econ- 
omy. Nevertheless, many supporters of the program agree that there 
may be situations in which no further tariff concessions should be 
made or where actual increases in the tariff or other restrictions on im- 
ports might be considered with a view to preventing impairment of the 
defense-production base or serious injury to particular sectors of our 
economy. There is, however, considerable diversity of opinion as to 
precisely which industries may properly be regarded as essential to the 
defense needs of the country and as to the identification and degree of 
injury which should constitute the basis for the application of in- 
creased import restrictions. 

With respect to those who oppose the basic program, the testimony 
revealed that the program is meeting with mounting criticism from 
important sectors of domestic industry and certain geographical areas. 
The criticisms are directed primarily toward the procedures and im- 
plementation of the “escape clause” and other qualifying features of a 
liberal trade policy. A great many of the complaints relate to the 
fact that under the trade-agreements program the tariff treatment 
of most classifications of imports has been made the subject of con- 
tractual obligation to foreign countries. Because of this, it is claimed 
that the process of securing tariff or other forms of protection from 
import competition, as provided for in the trade-agreements legisla- 
tion, involves time-consuming investigations and protracted adminis- 
trative procedures, In connection with the provisions of the trade- 
agreements legislation having to do with the withdrawal or modifica- 
tion of concessions under the “escape clause,” it is contended that the 
administrative procedures required to invoke those provisions involve 
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burdensome expenditures of time and money to the complainants, 
and that frequently the final decisions of the executive agencies are 
contrary to the intent of the legislation enacted by Congress. 

Many of the proponents of a liberal import policy, on the other hand, 
feel that our policy should be more vigorous in effecting a greater 
liberalization of the tariff. In particular, they point with disapproval 
to the present legislation relating to the escape clause, the national- 
security amendment, and the Antidumping Act as involving a poten- 
tially important reservation on a liberal import policy. They state 
that those provisions could undo many of the achievements of the 
trade-agreements program and add instability and uncertainty to the 
conditions of import trade. Although many advocates of a liberal 
import policy agree that it is necessary to avoid serious injury to 
domestic industries, they contend that increased tariffs should be 
used only after the application of rigorous tests of injury and for 
only such minimum periods as may be necessary, and are vigorously 
opposed to the use of import quotas as a means of regulating trade. 

In the subcommittee’s overseas conferences, information was ob- 
tained indicating that foreign governments and commercial interests 
are much concerned about the course that the United States will pur- 
sue with respect to its tariff and import policies. In general, foreign 
opinion appears to be that the policies which the United States has 
followed in these matters have been advantageous to the countries of 
the free world. The principal elements of concern on the part of 
foreign governments and commercial interests have to do with the 
uncertainties arising from the “escape clause” and provisions of sec- 
tion 22 of the Agricultural Adjustment Act. 


Organization of the subcommittee’s report 


The subcommittee’s report presented herein is organized as follows: 

Section I reviews certain general features of our tariff and trade 
policies which are the direct result of legislation enacted by the Con- 
gress, rather than of executive action taken in pursuance of trade 
agreements and related legislation. Here, as in later chapters of the 
report, criticisms of those features of our tariff and trade legislation 
presented to the subcommittee are described and analyzed, 

Section IT considers the broad aspects of the trade-agreements pro- 
gram—the underlying legislation, changes in our tariff under the 
program, and the division of opinion regarding its merits. 

Section III discusses the administrative and operational procedures 
relating to the preparation for and negotiation of trade agreements. _ 

Section IV reviews the rationale of the “escape clause” and “peril 
point” provisions of the trade-agreements legislation and their admin- 
istration. 

Section V discusses the relation between our agricultural and for- 
eign-trade programs, including an analysis of operations under sec- 
tion 22 of the Agricultural Adjustment Act. 

Section VI reviews the legislation (the Antidumping Act and section 
303 of the Tariff Act relating to countervailing duties) which provides 
for the imposition of special duties on goods imported at prices lower 
than those prevailing in the home markets of the exporting countries 
and on imports which have been granted production or export sub- 
sidies in the country of origin. 
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Section VII discusses the national-security amendments to trade- 
agreements legislation. These amendments direct the President to 
take account of the need for protection of those domestic industries 
considered essential to maintaining the industrial mobilization base. 

Section VIII analyzes the basic features of the Tariff Commission’s 
annual report on the trade-agreements program, 

Section IX provides a general description of the work of the sub- 
committee in Europe and in Japan. 


I. GENERAL FEATURES OF PRESENT CUSTOMS AND 
TARIFF LAWS 


The great bulk of the tariff rates now applicable to United States 
imports has been brought into effect as a result of trade agreements 
concluded under the authority of the Trade Agreements Act. The 
features of the present tariff other than the tariff rates—that is, the 
general structure of present tariff schedules and import classifica- 
tions, the rules for appraisement and assessment of duties, and the 
kinds oi duties applicable to particular imports—are based on the 
Tariff Act of 1930, the latest general tariff law of the United States 
enacted by Congress. For this reason it is appropriate before con- 
sidering the trade agreements program, to consider certain features 
of the tariff law underlying the trade agreements legislation, as well 
as certain other legislation bearing on the treatment of imports. Toa 
considerable extent these features of the basic law and related legisla- 
tion qualify the scope of what can be done by executive action under 
the Trade Agreements Act. 

The Tariff Act of 1930 is a complex law; its complexity is attrib- 
utable to the fact that the Congress gave separate consideration to a 
great many classifications of commodities. The legislative process 
that culminated in enactment of the Tariff Act on June 17, 1930, can 
be said to have started on December 4, 1928, when the Committee on 
Ways and Means of the House of Representatives ordered hearings 
on the tariff and the chairman of the committee requested the United 
States Tariff Commission to revise the Summaries of Tariff Informa- 
tion to aid the committee in its consideration of the tariff. Hearings 
on the House side lasted from January 7, 1929, to February 25, 1929 
and resulted in 10,684 printed pages of record. The tariff bill (H. R. 
2667, 7ist Cong.) was introduced on May 7, 1929, reported by the 
Ways and Means Committee on May 9, 1929 (H. Rept. No. 7, 71st 
Cong.), and debated in the House from May 9 to May 28, 1929, on 
which day it was passed by the House. 

Hearings on H. R. 2667 were conducted by four subcommittees of 
the Senate Finance Committee from June 13, 1929, to July 18, 1929, 
and resulted in 8,867 printed pages of record. The Finance Commit- 
tee reported the bill on September 4, 1929 (S. Rept. No. 37, 71st Cong.) 
and the bill was debated in the Senate from September 11 to Novem- 
ber 22, from December 6 to December 21, 1929, and from January 6 
to March 24, 1930, on which date it was passed by the Senate. . 

The Senate having adopted 1,253 amendments to the bill as passed 
by the House, a conference committee was appointed to compose the 
differences. ‘This committee met almost continuously from April 2 to 
June 14, 1930. Three conference reports were submitted to the House 
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and five to the Senate. The final conference reports were approved 
on June 14, 1930, and the bill was signed by the President on June 17, 
1930. 


A. TartrF CLASSIFICATIONS 


Attention is directed first to the nature of the import classifications 
and the rules of valuation of imports for assessment of duty, because 
many of the criticisms of customs administration that have been 
voiced to Members of Congress have to do with the delays, difficulties, 
and uncertainties of clearing imports and with litigation relating to 
this matter. In the view of some observers these difficulties form an 
obstacle to imports as important as the tariff itself. For a general 
understanding of these matters, it is necessary to understand that the 
tariff schedules and rules of valuation of imports for assessment of 
od are very complex and that the complexities are primarily attribu- 
table to the provisions of the tariff law rather than to decisions made 
by the executive branch under the Trade Agreements Act. The pres- 
ent report does not attempt to analyze in detail the problems relating 
to import classifications and structure of duties. The Congress, in 
the Customs Simplification Act of 1954, ordered a thorough review 
of the problem by the Tariff Commission and the Commission’s re- 
port on this matter is to be submitted by March 1958, 

The classification of al] articles that are or may be imported into 
the United States is governed by more than 700 paragraphs of the 
Tariff Act of 1930 as originally enacted. More than 500 of these para- 
graphs, grouped under 15 schedules, constitute the dutiable list. 
Many of these paragraphs cover more than one classification and 
several cover many classifications of imports for which various rates 
of duty are separately specified. On some classifications of imports 
that were dutiable under the Tariff Act of 1930 as originally enacted, 
duties have been suspended by legislation, for the most part tem- 
porarily. 

More than 200 paragraphs of the Tariff Act of 1930 constitute the 
free list. Most of the imports covered by the free list remain free 
of import duties or taxes. Since enactment of the Tariff Act of 1930, 
however, a number of items on the free list, such as petroleum and cop- 
per, have been made subject to import excise taxes under the internal 
revenue laws. These import excise taxes are, for many practical pur- 
poses, regarded as import duties established by the Tariff Act.* 

The bulk of the imports which are free of duty are accounted for 
by goods which fall under one or another of the following groups: 
(1) Consumer goods which are not closely, if at all, competitive with 
products of domestic industry, such as coffee, tea, cocoa, and bananas. 
(2) Materials used by domestic industries of which there is no, or very 
inadequate, domestic production. Included in this category are wood 


?The import excise taxes imposed under the internal revenue laws are collected in the 
same way as regular import duties by the Bureau of Customs, and similar taxes are not 
chargeable on domestic goods of like descriptions. These import excise taxes have been held 
to be changeable by executive action, in pursuance of trade agreements under the same 
limitations as regular tariff duties. 

Somewhat similar to import duties imposed by the Tariff Act and to import excise taxes 
are the taxes (also imposed under the internal revenue laws) on the first domestic proc- 
essing of coconut, palm, and palm kernel oils. The similarity in the effect of these taxes 
is attributable to the fact that practically all of our supply of such oils or of the raw 
materials from which they are obtained is imported. These taxes affect the cost of the 
oils concerned to domestic consumers and therefore may at times strengthen the competti- 
tive position of domestic oils (such as soybean and cottonseed) in certain uses. These proc- 
essing taxes are not changeable by executive action in pursuance of trade agreements. 





CUSTOMS, TARIFFS, AND RECIPROCAL TRADE AGREEMENTS 7 


pulp and newsprint; natural rubber; raw silk; tin (concentrates and 
refined metal) ; nickel ores and matte and several other varieties of 
metal ores; uncut gems and industrial diamonds; asbestos; coarse 
wools for the manufacture of carpets; manila hemp or abaca, hene- 
quen, jute, and similar fibers; nonbovine hides and skins; and most 
varieties of undressed furs. (3) Goods which are important in farm 
operations, including fertilizers and fertilizer materials, barbed wire 
binder and baler twine, and agricultural machinery. (4) Goods of 
which domestic production has long been greatly in excess of domestic 
requirements and have, therefore, been exported from this country in 
large amounts. Among such duty-free imports are short- and me- 
dium-staple cotton,®* refined and crude sulphur, typewriters, and lino- 
type machines. 

Imports of all articles that are not named in or covered by the 
rovisions of one or another paragraph of the free list are subject to 
uty under the provisions of the Tariff Act of 1930, This applies even 

in the case of articles which were unknown at the time of the enact- 
ment of the Tariff Act of 1930 and results from the provisions of para- 
graphs 1558 and 1559 which establish similitude and other rules for 
classification under some provision of the dutiable list of all imports 
of goods not specifically provided for in the dutiable or free lists. 

The dutiable list of the Tariff Act of 1930 extends over 82 printed 
ages of the Statutes at Large and the free list occupies 13 pages (46 

Stat. 590). United States Import Duties (1952) ,*° which shows the 
tariff schedules of the 1930 act as modified to that year, comprises 229 
printed pages for the dutiable list and 20 pages for the free list. This 
may be compared with our first Tariff Act, passed on July 4, 1789, 
which comprised 3 pages of the statutes for both “dutiable” and “free” 
articles (1 Stat. 24). 

The Tariff Act of 1789 was the second law enacted under the Con- 
stitution. Its importance may be judged from the fact that, at the 
time, customs provided 90 percent of our Government revenue. Cus- 
toms duties have had both a revenue and protective purpose, although 
the relative importance of these purposes has varied over the years. 
Today, only about 1 percent of the national revenue is derived from 
import tariffs and they are now regarded as being designed primarily 
for protective purposes. 

Duties on imports can fail to have some “protective” effect and 
therefore be “for revenue only,” only when the imports to which they 
apply are not competitive with any domestically produced goods or 
where the import duties are accompanied by equivalent excise taxes 
on domestically produced competitive goods. The primary or sole 
purpose of some import duties imposed by some foreign countries is 
for revenue. In this country, however, when commodity taxes are 
applied for revenue purposes, it has become the practice to impose 
excise taxes applying to the sale or use of the goods concerned, whether 
of domestic or foreign origin. The small importance given in the 
past several decades to revenue considerations in the customs treat- 
ment of United States imports is indicated by the fact that imports 
(such as tea, coffee, and cocoa) on which customs duties might clearly 





sa Imports of most varieties of raw cotton, however, have since 1939 been limited by 


quota in connection with a program of the Department of Agriculture for domestic cotton. 
3%” Prepared by the United States Tariff Commission. 
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be applied for revenue only have been on the free list. Moreover, 
the suggestion has been made that many other classes of imports that 
are not competitive with domestic products should be made free of 
duty and the questions that have been raised about such action have 
not related to the loss of revenue that might result, but to the diffi- 
culties of establishing standards by which noncompetitive imports 
might be identified. Protective duties, however, do yield some reve- 
nue, unless they are so high as to be completely prohibitive of imports. 
To clarify the matter, therefore, attention should be called to the fact 
that the revenue and protective features of the tariff are frequently 
conflicting. ‘That is, if duties are raised to increase the protection 
of domestic industries they will frequently yield less rather than more 
revenue, because of their effect in curtailing the volume of imports to 
which the duties apply. 

Many of the dutiable classifications of the Tariff Act of 1930 cov- 
er a large number of different kinds of articles. For example, 
dozens of different kinds of articles are included in “manufactures 
of leather” in paragraph 1531, and hundreds of different products are 
included in “chemical elements, salts and compounds” in paragraph 5. 
By virtue of subsequent modifications, a few of which were enacted 
by Congress but most of which were proclaimed by the President 
under the Trade Agreements Act or other authority delegated by 
Congress, the number of dutiable classifications has been increased by 
providing for new subdivisions of old classifications.* 

The Tariff Act of 1930 continued the process of proliferating classi- 
fications which had begun in 1789. The usual tendency was for each 
of the 17 succeeding principal tariff acts to add new classes. With the 
Tariff Act of 1909, the number of paragraphs of the dutiable list had 
increased to 481, occupying 60 pages of the Statutes at Large and the 
free list had increased to 237 paragraphs, occupying 12 pages of the 
statutes. In the Tariff Act of 1913, the number of paragraphs was 
reduced to 385 for the dutiable list and increased to 272 for the free 
list, representing 39 and 15 pages of the statutes, respectively. 

The proliferation of tariff classifications has been the product of 
two developments: the growth and diversity of the import trade of the 
United States and the desire on the part of Congress to prescribe 
precisely the “right” rate of tariff for each separate article in the light 
of its requirements for protection. Once a separate class had been 
prescribed for an article, the separate classification has tended to 
continue, even though the article might have declined in trade signifi- 
cance. Thus changes in the importance of the various articles of com- 
merce have almost always resulted in new and additional classifica- 
tions; rarely have established classifications been dropped. 

An evidence of the congressional desire to have rates of tariff 
adjusted in accordance with the circumstances of import competition 
pertaining to individual articles is found in the so-called flexible 
tariff (which is discussed in more detail hereinafter). This provision 


4The subdivision of previously existing tariff classifications in tariff bargaining has 
apparently been partly attributable to the fact that different types of imported articles 
covered by provisions of existing classifications were mainly supplied by different countries. 
For this reason in tariff bargaining with individual foreign countries, the tendency was to 
make concessions on subclassifications. In other cases the subdivision of previously evist- 
ing tariff classifications apparenttly was due to the fact that rednetions in duty on some 
types of imports covered by previously existing tariff classifications could be made without 
serious disadvantage to domestic producers while others could not. 
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was first enacted as section 315 of the Tariff Act of 1922 and continued 
as section 336 of the Tariff Act of 1930. It provides for adjustment 
by Presidential proclamation of tariff rates in accordance with differ- 
ences in costs of production in the United States and in the principal 
competing foreign country. The greater the effort to compute exact 
cost differences as a basis for tariffs, the more the tariff classifications 
are likely to be subdivided because of differences in costs of various 
grades and kinds of articles. 


B. Kinps or Tarurr Duties 


There are two basic kinds of duties, “specific” and “ad valorem.” 
“Specific” duties are stated in terms of units of money for a specified 
quantity of goods imported (as cents per pound or gallon), “Ad 
valorem” duties are stated in terms of a percentage of the value of the 
imports (as 10 percent ad valorem). 

x combination of an ad valorem and a specific rate (as 10 cents 
per pound and 10 percent ad valorem) is called a “compound” duty. 
Compound duties frequently apply to manufactured goods contain- 
ing raw materials that are themselves subject to duty. In such 
cases, the specific duty on the manufactured product is supposed to 
compensate the American manufacturer for the increased costs result- 
ing from the duty on the raw materials and is called a “compensatory” 
duty. 

Specific and ad valorem rates are also combined in terms of maxi- 
mums and minimums (as one-half cent per 100 yards but not less 
than 20 percent or more than 35 percent ad valorem or as 10 percent 
ad valorem but not less than 1 cent per pound). 

Generally speaking, specific duties are more often used in the case 
of raw materials and ad valorem rates apply primarily to manufac- 
tures. 

A specific rate has the advantage, from the domestic producer’s 
point of view, of being relatively more protective in a declining mar- 
ket, as in a business recession. That is, a tariff of $1 on an article 
valued at $5, for example, will ordinarily discourage imports to a 
greater extent than the same tariff on the same article when it is valued 
at $10. Stated differently, a specific rate on a particular class will 
discourage imports of the cheaper grades of articles within the class 
as compared to the more expensive. A rate of $1.25 per proof gal- 
lon on several kinds of distilled spirits will discourage imports of neu- 
tral spirits much more than it will imports of Canadian whisky, for 
example. 

On the other hand, ad valorem rates have been considered as 
fairer—involving higher duties on higher-valued items—than specific 
rates. Also, a single ad valorem rate can usually be more appropri- 
ately applied than a single specific rate classification which includes 
a considerable range of kinds or qualities of articles. 

Approximately 53 percent of the value of imports are duty-free, but 
most of the dutiable imports that are entered in large volume are 
subject to specific rates. (Leading illustrations of these are sugar, 
wool, crude petroleum, fuel oil, and whisky.) Indeed, so large a 
part of our dutiable imports is now subject to specific rates that the 
effect of price inflation in the past twenty-odd years has been to re- 
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duce the average level of our tariff 5 on all imports by about the same 
percentage as the combined total of all the trade-agreement reduc- 
tions proclaimed by the President under the Trade Agreements Act. 
In this period, the average level of the United States tariff has declined 
by about 75 percent. It is estimated that about half the decline is 
due to rate reductions pursuant to trade agreements, the other half 
to increased unit values of imports which are subject to specific rates. 


C. Import VALUATION 


Since a substantial part of our imports is subject to ad valorem rates 
or to specific rates that depend to some extent on the value of the 
goods, it has been necessary to establish standards for ascertaining 
dutiable value. Such standards are found in sections 402 and 402a 
of the Tariff Act of 1930, as amended. In general, they are designed 
to result in uniform values for duty-collection purposes for par- 
ticular categories of imports, even though importers may have paid 
different prices in individual transactions for these goods. A Customs 
Information Exchange is maintained by the Treasury Department to 
see that identical information is available to appraisers at all ports of 
entry so that uniform determinations of dutiable value may be made. 

In practice, the importer’s purchase price usually corresponds with 
the final appraised value. Most entries are appraised for duty pur- 
poses at the entered value declared by the importer and, unless he 
has some reason to believe that his purchase price differed from the 
“freely offered” foreign price, the importer usually declares his pur- 
chase price as the entered value. 

The primary basis of import valuation used by the United States 
has been “foreign” value, that is, the wholesale price of the article 
in the country of export. This “wholesale” price has been defined as 
the price “at which such or similar merchandise is freely offered for 
sale to all purchasers in the usual wholesale quantities and in the 
ordinary course of trade * * *.” For goods not so offered, the concept 
of “United States value” was devised. This is the price at which 
the imported goods are freely offered in the United States, with 
deductions (of import duty and the costs of bringing the goods to 
this country) to approximate “foreign” value. For goods not freely 
offered abroad or here a definition of “cost of production” or “con- 
structed value,” also designed to approximate “foreign” value, has 
been devised. 

At the end of World War I, it became apparent that there were 
markedly different “foreign” values for the same goods in the same 
country at the same time. A frequent feature of difference was that 
the goods were offered for export at lower prices than those at which 
identical goods were sold for home consumption. In May 1921, Con- 
gress added the concept of “export” value to our definitions of 
dutiable value and provided that in no case should duty be assessed 
on a value less than the export value (42 Stat. 15) ; this meant that 
the primary basis of dutiable value was thereafter the foreign or 
export value, whichever is higher. These features were continued in 


5 As measured by the ratio of duties collected to the value of imports : there are, of course, 
other factors to be assessed in appraising the level of a country’s tariff which are not re- 
ducible to summary statistics. (Changes in the level of tariff are discussed in sec. II of 
this report.) 
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the Tariff Acts of 1922 and 1930, but were modified in the Customs 
Simplification Act of 1956. (These modifications have not yet become 
effective.) 

Another change in our rules for valuation of imports associated 
with World War I developments was the introduction of the “Ameri- 
can selling price” concept. This is defined as the price at which 
a competitive American article “is freely offered for sale to all 
purchasers in the principal markets of the United States, in the 
ordinary course of trade and in the usual wholesale quantities * * *.” 
American selling price is specified in the laws as the basis of valuation 
of “competitive” imports of coal-tar products. Congress also made 
the American-selling-price basis of veliaien available for use in cer- 
tain flexible tariff cases. 

Import valuation has been the subject of much controversy in recent 
years. It has been asserted that the primary basis of valuation 
currently in effect, namely “foreign or export value, whichever 
is higher,” requires excessive investigation in foreign countries by 
representatives of the Treasury Department. These investigations 
have often been protracted and have resulted in long delays in the 
appraisement and liquidation of entries. Domestic importers and 
foreign exporters have complained that the uncertainty as to the 
amounts of duty chargeable has added greatly to the hazards of 
business. 

Although several factors can account for differences between foreign 
and export values,’ in recent years the increasing use of excise taxes by 
foreign countries has been a source of numerous controversies and 
difficulties concerning United States import-valuation laws. Some 
countries have imposed high rates of manufacturers’ taxes or sales 
taxes on products they consider luxuries or semiluxuries and also sub- 
stantial, though lower, rates on many other products. These taxes 
are ordinarily collected at the manufacturers’ or wholesale level and 
therefore are reflected in the price at which the goods are offered for 
sale in the producing countries. Exported goods are usually exempted 
from these excise taxes (as they are exempted from similar taxes in 
the United States). Accordingly, in the case of such goods, other fac- 
tors of quantity, quality, packing, etc., being equal, the “foreign” price 
will exceed the export price by the amount of the tax. When such 
goods are imported into the United States, they are appraised on 
“foreign” value because it is higher than export value. This difference 
in dutiable value results in higher import duties for the imported 
goods, if dutiable at ad valorem rates, than if only export value were 
used. Various devices have been evolved to avoid this consequence ; 
for example, the tax may be shifted to the retail level, so that it ceases 
to be part of the wholesale “foreign” price; or some restriction on re- 
sale or use may be attached to all sales for home consumption, so that 
there is no “freely offered” price in the home market. Notwithstand- 
ing the suecess of many of these devices, the “foreign or export value, 
whichever is higher” rule remains a significant problem. 

The difficulties involved in the determination of foreign value and 
the desire on the part of administration officials to use what has been 
described as a “commercially realistic” standard of import valuation 


®One such factor is the existence of larger-volume sales for export to the United States 
than in the home market which permits price discounts on quantity sales. 


87401—57 2 
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have given rise to proposals by the administration for the revision of 
the valuation provisions of the Tariff Act. The interest in simplified 
customs valuation procedures was also attributable to a general provi- 
sion of the General Agreement on Tariffs and Trade which laid down 
the principle that customs valuation was to be based on the actual 
value of the imported merchandise and not on the value of goods of 
domestic origin or on any arbitrary or fictitious value. The purpose of 
this provision was to avoid the use of valuation as a device for accord- 
ing indirect or hidden protection against imports and for circumvent- 
ing the tariff commitments undertaken in the GATT. The valuation 
provisions of the Tariff Act of 1930 were not in keeping with this pro- 
vision of the GATT.? 

In the 82d Congress the Treasury Department sponsored legisla- 
tion to abolish foreign value as a standard for valuing imports and to 
make export value the sole primary basis for assessing ad valorem 
duties. This bill was not enacted, but similar proposals were presented 
to the 83d and 84th Congresses. 

The Customs Simplification Act of 1956 revised the law relating 
to import valuation and, with certain exceptions to be discussed be- 
low, abolished foreign value as a valuation standard. It provided that 
export value should be the primary basis for appraising imports and 
it contained several definitions relating to the elements of value. 
However, this act also retained the old basis of valuation for use in 
the case of imports for which the new basis would result in a reduc- 
tion of 5 percent or more in dutiable value. The Secretary of the 
Treasury is directed by the legislation to ascertain and publish a list 
of the goods involved. The bill as enacted represented a compromise 
developed by the Treasury Department after a controversy arose 
over whether outright abolition of the “foreign value” basis would 
result in substantial reductions of duty on particular products. It 
was claimed that under the compromise amendment no domestic in- 
dustry would be faced with a decrease of 5 percent or more in the ap- 
praised value of competitive imports.® 

The report of the Finance Committee declared: 


In order to prevent any sudden material change in valua- 
tion as a result of the enactment of the bill, the committee 
adopted amendments providing for the publication of a list of 
articles which would be reduced by 5 percent or more in value 
fas a result of the elimination of foreign value if higher than 
export value as the basis of dutiable value], and preserving 
the present system of using the higher of the 2 values (for- 
eign or export value) on all the items listed. The list so pre- 
pared would be tentative until domestic interests had ample 
opportunity to suggest that additional items should be added. 
After an investigation of these new suggested items a final 
list would be prepared and published in the Federal Register. 
All items on the list then would continue to be valued on the 
basis of the present law.® 





7The GATT provisions regarding valuation of imports for assessment of duty are con- 
tained in pt. II of the agreement’s general provisions. This part has been made effective 
only provisionally and to the extent not inconsistent with legislation in effect in 1947. 
Accordingly. unless and until these provisions are accepted unconditionally by the United 
States our rules of valuation are not in violation of our international obligations. 

8 Hearings of Senate Finance Committee on sec. 2 of H. R. 6040, 84th Cong., pp. 39-40. 

®S. Rept. No. 2560, 84th Cong., pp. 3 and 4. 
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The Treasury Department decided to compile the “5 percent” list 
of articles principally on the basis of the sample survey it had taken 
of the 1954 imports for the purpose of ascertaining what would be 
the approximate effect of this elimination of foreign value as a stand- 
ard of dutiable value. This sample was taken by selecting every 
20th or every 40th entry at selected ports and tabulating the results 
thereof and consisted of about 3 percent of the imports which were 
subject to duties dependent on value ($42 million out of $1,400 
million). 

At the subcommittee’s hearings the question was raised as to whether 
the sampling method used by the Treasury was suitable for the de- 
terminations the Treasury contemplated making on the basis of it, 
that is, whether it was an adequate basis for identifying all the im- 
port classifications for which the dutiable values would be reduced by 
5 percent or more under the amendment. ‘To this question the De- 
partment of Commerce, which is the principal statistical gathering 
agency of the Government, replied as follows: 


With respect to the commodity subgroups, some are repre- 
sented by such a small number of items (from 1 up to about 
30) that the sample percentage change may not accurately 
indicate the actual change in total valuation for the subgroup. 
Where several hundred or more items from a subgroup were 
drawn in the sample, the results are likely to be fairly close. 
In general, however, the accuracy of the overall estimated 
percentages based on the entire sample is greater than the esti- 
mated subgroup percentages derived from the sample items 
falling within the individual subgroups.*° 


It would probably be accurate to translate the foregoing quotation 
into: The sample survey used by the Treasury Department is not 
adequate to indicate with any degree of certainty many if not most of 
the import classifications on which the value basis might be decreased 
by 5 percent or more under the new law. Conversely, it would prob- 
ably be true that several important items would be adequately repre- 
sented in the sample, but it would be quite a job to ascertain which 
items were or were not so adequately represented. 

Since the sample survey covered less than 20,000 entries, and there 
are about 2,500 import statistical classes of articles subject to ducy de- 
pendent on value, it would seem that on the average, the survey could 
include only about 8 import transactions for each import classification 
for the entire year of 1954. Since, as reported by the Commerce De- 
partment, several hundred entries are included under some classifi- 
cations in the sample survey, it would appear that few, if any, entries 
in other classifications could be included in the sample. It now appears 
that the Treasury Department may contemplate obtaining supple- 
mental information for such classes as are shown by the survey to be 
inadequate. Since the hearings of the subcommittee, the Department 
has invited interested parties to submit their views on the project. 

Because of the importance attached to this valuation project by 
considerable portions of the American business community, it would 
seem desirable for the subcommittee to continue its scrutiny of the 
performance of the Treasury Department, particularly as to whether, 





10 Hearings, p. 1315. 
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in the process, any domestic industry is faced with a decrease of more 
than 5 percent of the appraised value of competitive imports. Atten- 
tion might be given, as well, to whether the 5-percent exception un- 
duly complicates the revised customs valuation procedures. 


D. Most-Favorrep-Nation PRINCIPLE 


The most-favored-nation clause is customarily found in treaties of 
friendship, commerce and navigation, and in reciprocal trade agree- 
ments. Under it, each of the contracting countries promises to give 
to the other tariff treatment as good as it accords to any third country, 
subject to specified exceptions such as imperial preference arrange- 
ments, etc. 

There are two forms of the most-favored-nation clause. When the 
conditional form is used, a country does not need to extend special tariff 
concessions to the other unless the other reciprocates with concessions 
of equal magnitude. On the other hand, the wnconditional form re- 
quires that all tariff concessions be automatically extended to the other 
country, freely and without reservation, even though these may have 
been granted to a third country in exchange for valuable concessions. 

Although, with but few exceptions," the United States has used a 
single-column tariff and thereby followed an unconditional most- 
favored-nation policy, its treaties up to World War I were of the 
conditional type. The first unconditional most-favored-nation treaty 
concluded by the United States was with Germany. It was signed 
December 8, 1923, and took effect October 14, 1925 (44 Stat. 2132). 
Since then, the United States has used the unconditional form regu- 
larly in its commercial treaties and agreements. 

The Congress enacted the most-favored-nation rule into the Trade 
Agreements Act in 1934, by providing that the duties proclaimed by 
the President under the act shall apply uniformly to articles brought 
into the United States from the country with which the particular 
agreement is made and from other countries generally. This clause 
was subject to the proviso that the President was authorized to sus- 
pend the application of reduced rates to products of a particular coun- 
try which he finds is discriminating against American commerce or 
is engaging in other acts or policies tending to defeat the purposes of 
the Trade Agreements Act. 

In connection with this rule the Committee on Ways and Means 
reported : 


It would be necessary that this rule should apply in the case 
of countries to which the United States is, by treaty or agree- 
ment, pledged to accord equality of treatment by virtue of 
the most-favored-nation clause. There are 48 such treaties 
and agreements in existence and others may be added. It is 
desirable that the rule of uniformity be maintained for its 
own sake, and for the general atmosphere of good feeling 
which it creates. 

Because of the fact that, as trade is actually carried on, 
there is a wide differentiation between the commodities which 
are important as between one country and other separate 


11 These exceptions are discussed in sec. II of this report. 
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countries, this generalization of rates does not operate to re- 
duce seriously the bargaining power of a country which, hav- 
ing made one or more agreements, proceeds to negotiate with 
still other countries. A survey of the situation indicates that 
almost every important commercial country is the principal 
supplier of certain articles to the United States. e reci- 
procity agreements will deal primarily with the articles of 
which the other parties to them are respectively the prin- 
cipal supplier to this country. The result is that from the 
point of view of both sound policy and practical procedure, 
the rule of equality should prevail.” 


EK. Tye Frextste Tarirr Provision (Sec. 336, Tarurr Act or 1930) 


From 1789 to 1922, Congress enacted 16 general tariff acts, that is, 
more or less complete revisions of the tariff, and a great many more 
laws changing the tariff treatment of a limited number of import 
classes on which changed circumstances were considered to call for 
action between general revisions of the tariff. 

With the increasing complexity of our industrialization in the early 
part of this century and the sweeping changes taking place in our 
trade, there was increasing appreciation of the need for more flexibil- 
ity in our tariff structure than was possible if each change in tariff 
required specific approval by Congress. The United States Tariff 
Commission was created by the Revenue Act of 1916 (39 Stat. 795) in 
the hope that it would aid in the development of a “scientific” tariff. 

Section 315 of the Tariff Act of 1922 (42 Stat. 941) authorized the 
President, after investigation of the facts by the Tariff Commission, 
to increase or decrease statutory rates of duty by as much as 50 percent 
when the change was found necessary to equalize differences in costs 
of production in the United States and the principal competing for- 
eign country. If the cost comparison showed that the cost difference 
was greater than could be equalized by a 50-percent increase of the 
statutory rate, and if imports of the commodity concerned were duti- 
able at an ad valorem rate, the President was authorized to proclaim 
that the ad valorem rate be applied to American selling price, 
rather than on foreign value. Thus, if the American selling price 
was twice the foreign value, changing the basis of value would double 
the amount of duty payable, even though the rate of duty remained 
the same. 

The theory of section 315 was that each class of imports should be 
subject to the exact rate of duty that would compensate for lower 
production costs abroad and thereby put the American and foreign 
producers in an equal competitive position in the markets of the 
United States. This theory assumed that, as a general rule, costs of 
production can be readily ascertained in the United States and in for- 
eign countries for each individual class of products—an assumption 
that is not wholly warranted. 

The principal exception to the principle that tariffs should equalize 
cost differences was that it should not apply to articles on the free list 
of the Tariff Act. Section 315 expressly forbade transfers to and 
from the free list. Thus, even though it might be possible to grow 
coffee and bananas in hothouses in the United States and although 


22H. Rept. No. 1000, 73d Cong., pp. 15, 16. 
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woodpulp, newsprint, and iron ore are produced in the United States 
but are nevertheless free of duty, Congress decreed that the cost-equal- 
ization principle was not to be applied in the case of such goods by 
executive action. ; 

The flexible tariff permitted some changes in classification of arti- 
cles on the dutiable list. Thus, although the Tariff Act of 1922 con- 
tained only one classification for all kinds of cheese, when a tariff 
problem arose with respect to one kind (swiss cheese), section 315 was 
used to meet this problem without making any change in duty on other 
kinds of cheese. Comparative costs were ascertained for swiss cheese 
and this type was reclassified so that the duty on it could be increased 
without disturbing the status of cheddar and other types of cheese. 

The flexible tariff provision was reenacted as section 336 of the Tar- 
iff Act of 1930 (46 Stat. 701). From 1930 to 1934, inclusive, the Tariff 
Commission ordered 106 investigations under section 336, of which 
71 were completed in the sense that the Commission was able to make 
cost comparisons. It was found that in many cases the investiga- 
tions could not be completed, because of technical difficulties. It was 
further found that in cases where there is probably no reason for a 
protective tariff (where there is no domestic production of a “like or 
similar” article) the flexible tariff could not be used to reduce the 
tariff, because of the absence of a domestic cost of production which 
could be compared with the foreign cost. 

When the trade-agreements legislation was being considered by 
Congress in 1934 and in later years, amendments were proposed to in- 
corporate the cost-of-production standard by prohibiting reductions 
in duty below the level needed to equalize foreign and domestic 
costs. These amendments were successfully opposed by the adminis- 
tration, largely on the ground that the time-consuming investigations 
involved in establishing differences in costs of production would un- 
duly delay and frustrate the program. Indeed, not only was the 
amendment to incorporate a mandatory cost standard rejected, but the 
Congress prohibited the application of section 336 to any article that 
is included in a trade agreement. The officials in charge of the trade- 
agreements program, under the President’s direction, have sometimes 
indicated that, where cost information is available or can be obtained 
without unduly delaying trade negotiations, account should be taken 
of it along with other pertinent data before a decision is made to re- 
duce the tariff. They have insisted, however, that the cost standard 
alone is not an adequate basis for tariff policy. 

Some observers contend that the reason for the length of time in- 
volved in flexible tariff investigations is that the Tariff Commission 
overcomplicates each case by striving for too great perfection of detail. 
They argue that, although cost-of-production differences represent a 
proper standard for tariff adjustment, in most cases it is not feasible 
or appropriate to attempt to determine such differences with the exact- 
ness implied by the approach of the Commission. 

Other observers have contended that the administration of a cost-of- 
production equalization test for tariff adjustment would involve such 
serious problems that it would be impossible to administer. They 
point to the difficulty of ascertaining the costs of production of par- 
ticular firms and of selecting the particular firms, foreign and do- 
mestic, whose costs are to be used as a basis for the tariff adjustment. 
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Moreover, equalization of costs of production at home and abroad 
would imply virtual equalization of domestic and import prices and, 
thus, might mean the removal of the basis for import trade in the 
commodity under consideration. 

Since enactment of the Trade Agreements Act of 1934, only 13 in- 
vestigations under section 336 have been instituted by the Tariff Com- 
mission and in only 4 of these did the Commission arrive at conclusions 
as to the appropriate rates of duty to equalize the costs of production 
of the imported and domestic articles. 


F. Unrarr Competitive Pracrices 1x Lyport TRADE 


There are several provisions of law designed to prevent or suppress 
unfair practices in the import trade. Such practices include inter- 
national price discrimination, export subsidies, deception of the pur- 
chasing public as to quality or origin of goods, violation of patent or 
trademark rights, unfair simulation of American goods or the con- 
tainers thereof, and copyright piracy. 


1. Section 337, Tariff Act of 1930 


The most general of our laws relating to unfair import practices, 
section 337 of the Tariff Act of 1930 (46 Stat. 703, 19 U. S. C. 1337) 
provides for prohibition of imports which are found to have been 
brought in or sold by unfair methods and thus have caused substantial 
injury to an efficient domestic industry. This section provides for 
investigations by the Tariff Commission, with hearings after notice to 
the importers, and public findings by the Commission. The section 
also provides for appeal to the Court of Customs and Patent Appeals 
on questions of law, all before the “final findings” are reported to the 
President. Pending completion of an investigation, the President has 
power to restrict imports temporarily by requiring posting of a bond, 
with severe penalties to be enforced if the investigation finally estab- 
lishes a violation of section 337. In such cases, the goods must be either 
exported or destroyed or the bond is forfeited. 

This section (or its predecessor, sec. 316 of the Tariff Act of 1922 
has been enforced in cases involving patent and trademark infringe- 
ment, copying of distinctive nonfunctional features of American goods, 
imitating distinctive packaging of American goods, and misbranding 
which deceives purchasers as to the quality of imports. 

On the other hand, it has been held that the fact that certain im- 
ported goods produced in a Communist country might cause substan- 
tial injury to American industry did not, ipso facto, result in unfair 
competition in violation of section 337.** 


2. Anti-subsidy (countervailing) and antidumping duties 

Section 303, Tariff Act of 1930 (46 Stat. 687, 19 U. S. C. 1303), im- 
poses countervailing duties equal to foreign subsidies on United States 
imports which are otherwise subject to duty. (The law does not pro- 
vide for the application of countervailing duties on duty-free im- 
ports that are subsidized in the exporting country.) 

The Antidumping Act of 1921 (42 Stat. 11, 19 U. S. C. 160 et seq.) 
provides for special antidumping duties (whether or not the goods are 


8 This decision was made on January 16, 1938, before the United States extended diplo- 
matie recognition to the Union of Soviet Socialist Republics. 
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on the dutiable list) if imported goods are sold at less than “fair 
value” in the United States to the injury of an American industry. 
Both the provisions of law relating to antidumping and countervail- 
ing duties and the procedures and actions thereunder have recently 
come under criticism from both protectionist and liberal-trade direc- 
tions. (Details in this regard are discussed in sec. VI.) 


3. Marks of origin on imported goods (sec. 304, Tariff Act of 1930) 

Section 304 of the Tariff Act of 1930, as amended (19 U.S. C. 1304), 
requires that imported goods must be marked in a conspicuous place 
as legibly, indelibly, and permanently as the nature of the article 
will permit, so as to indicate to an ultimate purchaser in the United 
States the English name of the country of origin of the article. Vari- 
ous exceptions from this requirement are specified, including cases 
where the article cannot be so marked or cannot be so marked without 
injury or without prohibitive expense. If the article itself cannot 
be marked, the container must usually be marked. The Secretary 
of the Treasury has broad authority to prescribe regulations to assure 
that the ultimate purchaser of imported articles can, if interested, 
know at the time of purchase that the goods are of foreign origin. 

The tariff laws have not required that American manufacturers 
using imported materials in their operations disclose on their prod- 
ucts the origin of the materials used in their manufacture. However, 
in some cases, failure to make such disclosure has been held to be an 
unfair method of competition or an unfair or deceptive trade practice 
within the purview of the Federal Trade Commission under section 
5. of the Federal Trade Commission Act." 

Both domestic and foreign manufacturers have complained about 
the United States marking laws and/or their administration. Domes- 
tic manufacturers, for example, have charged that the decision per- 
mitting mark of origin on imported chinaware by means of paper 
stickers improperly liberalized the requirement in favor of importers. 
For a half century, imported chinaware had been indelibly marked 
to show its origin, but several years ago a decision was made by the 
Treasury Department to permit marking with paper stickers, It is 
not charged that use of the paper sticker is inadequate to inform the 
“ultimate purchaser” of the origin of the article; rather, the conten- 
tion is that the imported articles should carry their marks of origin 
throughout their period of usefulness—that is, that subsequent users 
of the article should be informed of their foreign origin. This com- 
plaint apparently arises from the view that in the line of goods in- 
volved, indelible or permanent marks of origin would detract from 
their value and make them less desirable in the eyes of some final pur- 
chasers than would marks of origin which can be removed after 
purchase. From time to time, also, there have been indications of dis- 
inclination on the part of labor to work on materials or articles pro- 
duced in certain countries, It is argued, therefore, that removable 
marks should not be regarded as fulfilling the intent of the marking 
provision. 

It has also been contended that the present law is inadequate to 
apprise purchasers of certain imported textiles or articles made from 
imported textiles of the foreign origin of the goods. For example, 


4 Heller v. Federal Trade Commission, 191 F. 2d 954. 
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if the importer of textile fabrics files an affidavit that the fabrics 
are for further manufacture, only one end of the bolt needs to be 
marked, and if such a bolt gets into retail channels, once the end is 
cut off the purchasers of subsequent pieces have no way of knowing 
that the goods were imported. Moreover, imported textiles may be 
used in making garments here which are not required to show the 
origin of the textiles. The point that imported textiles sold at retail 
should be marked to show their origin seems to be addressed pri- 
marily to the administration of the present law. The contention that 
garments made from imported textiles should be required to be 
marked to show the origin of the textiles raises a new question of 
legislative policy. 

On the other hand, foreign manufacturers of carpeting have com- 
plained about the recent ruling of the Treasury Department requir- 
ing that imported carpeting be marked each 5 feet of its length to 
show the country of origin. They contend that most carpeting is 
purchased on the basis of samples rather than full rolls, and there- 
fore the requirement of marking the roll every 5 feet would not accom- 
plish the objective of informing the purchaser of its foreign origin. 
It is claimed that the ruling serves only to put a burden on importers 
without accomplishing any beneficial end. (It is understood that the 
Treasury has indefinitely suspended the ruling in question.) 

It can be argued that, in some cases, the same justification exists for 
marking provisions to be such as to enable final purchasers to know 
the origin of the materials of which the articles are made, as there is 
for the present marking provisions which are designed to enable final 
purchasers to know the foreign origin of imported goods only if the 
goods have not undergone substantial further processing in this coun- 
try. Attention should be called, however, to the fact that legislation 
generally requiring that domestically produced fabricated products be 
marked to show the origin of their component materials would in many 
cases place an unreasonable burden on domestic manufacturers. Prob- 
ably no one would suggest that fabricated aluminum products should 
be marked to show that the aluminum from which they were made was 
derived from foreign bauxite, if that was the case. In any event, if 
the present marking provision is to be revised to avoid some of the 
complaints made regarding it, the provisions to be substituted would 
need to be carefully considered. 


4. Goods made by convict or forced labor 


Section 307 of the Tariff Act of 1930 (19 U.S, C. 1807) prohibits im- 
portation of goods produced wholly or in part in any foreign country 
with the use of convict labor. This prohibition is absolute. 

This section also contains a qualified prohibition on the importation 
of goods produced abroad by forced or indentured labor. This pro- 
vision is not applicable to goods— 


which are not mined, produced, or manufactured in such 
quantities in the United States as to meet the consumptive 
demands of the United States. 


“Forced labor” is defined as— 


all work or service which is exacted from any person under the 


menace of any penalty for its nonperformance and for which 
the worker does not offer himself voluntarily. 
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5. Other laws to prevent deception of and otherwise to protect pur- 
chasers 


Other provisions of law designed to prevent specific unfair practices 
are title 15, United States Code, sections 1124 and 1125, which prohibit 
entry of foreign goods bearing infringements of registered trade- 
marks or goods which are falsely marked to indicate a place of produc- 
tion other than their true origin and title 17, United States Code, sec- 
tion 106, which prohibits entry to piratical copies of copyrighted books. 
Also of general interest in this field are the provisions of the pure food 
and drug laws (21 U.S. C. 342, 348, 351, 352, 361, 362) which prohibit 
interstate and foreign commerce in food, drug, and cosmetic articles 
in deceptive packages or bearing misleading labels or which fail to 
meet prescribed standards and other laws designed to prevent the 
spread of animal and plant diseases and pests. Some of these provi- 
sions and their administration have been the subject of complaints 
from American importers and foreign exporters. 


G. Boy Amertcan Acr 


Several laws have required that price preference be given to domes- 
tic over foreign goods purchased for the supplv of Federal depart- 
ments or other agencies or for use on federally financed projects. The 
most important of these laws, usually called the Buy American Act, 
was passed on March 4, 1933, and a clarifying amendment was passed 
on October 29, 1949 (41 U. S. C. 10a-10d). The act provides that 
unless the head of the agency concerned shall determine it to be incon- 
sistent with the public interest or the cost to be unreasonable, goods 
purchased for Government use or for construction of public works 
with Federal funds in the United States must be of domestic origin 
and the raw materials used therein must also be substantially of do- 
mestic origin. 

The law authorizes the head of a purchasing or contracting agency 
to decide what purchases of domestic goods might be inconsistent 
with the public interest or what cost might be unreasonable. In 
1934 the Treasury Department issued a directive for the guidance 
of procuring and contracting officers of Government agencies, which 
stated that when the cost of the domestic goods exceeds the cost of 
the foreign goods by more than 25 percent, the cost of the domestic 
goods should be considered as unreasonable.’® It is understood that 
this 25 percent rule was generally followed, although there were in- 
stances where different percentages were used. While the point was 
not clearly covered by the Treasury’s directive, it is understood that 
the general practice was to apply the preference on the basis of the 
duty-paid cost of the imports. In other words, the general rule was 
that the domestic goods were not to be regarded as involving unrea- 
sonable cost if the prices of such goods did not exceed the prices of 
imported goods, including the duties chargeable thereon, by more 
than 25 percent. The importance of this feature of the rule arose in 
part from the fact that imports of dutiable goods had been entered 
free of duty if imported on Government account. The practice here 
referred to signified that the duties chargeable on the imported goods 





15 Considerably larger preferences have been permitted in the case of purchases amount- 
ing to less than $100 which are not consequential in the totality of Government purchases 
and which need no further mention in this connection. 
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when imported for private account were to be added to the cost of such 
goods imported free of duty for Government account before deter- 
minations were made as to whether the prices of the domestic goods 
involved were higher than the prices of foreign goods by more than 
the allowable preference. 

During World War IJ, as well as during the Korean conflict, wide- 
spread exceptions were made to the buy-American requirement, but 
upon termination of hostilities the requirement was again made effec- 
tive. In the meantime, the Defense Department had become by far 
the predominant purchaser of goods for Government account and the 
practice of including import duty in the price of imported goods in 
determining whether the price of the domestic goods exceeded the al- 
lowable preference for the latter became a well-established procedure 
in the Defense Department. 

In 1947 the Bureau of Federal Supply of the Treasury Department 
issued circular letter B—61, setting forth instructions to the heads of 
various Federal procurement agencies. This regulation provided for 
a uniform 25 percent differential in favor of domestic goods but di- 
rected that in comparing the prices of domestic and imported goods the 
duties should not be included in the prices of the latter; that is, if the 
cost. of the domestic goods was more than 25 percent above the prices 
of imported goods before payment of duty, the cost of the domestic 
‘ goods should be considered unreasonable for the purpose of the Buy 

American Act. The Defense Department did not abide by this in- 
struction but continued to include duties in the prices of imported 
goods when determining whether the prices of domestic goods were 
“unreasonably” higher than the prices of imported goods. A De- 
fense Department directive, June 1, 1950, explicitly restated the rule 
that the preference be computed on a duty-paid basis. This direc- 
tive did not require a differential of 25 percent in favor of domestic 
goods in all cases, but provided that where a lower differential was 
considered appropriate by contracting officers, the matter should be 
submitted to the Secretary of the Department concerned with the 
decision. 

In June 1952, the Defense Department issued a directive (4105.22) 
to reorient its buy-American policies in the light of the mutual se- 
curity program and United States foreign economic policy. It was 
ordered that “competitive bids from sources in the United States and 
friendly foreign countries should be considered on a common basis, 
this being consonant with the public interest.” Various criteria, in- 
cluding strategic and logistic considerations and whether the domestic 
industry was a “small business” or was in an economically depressed 
area or a surplus-labor area were indicated as bases for granting pref- 
erences for domestic goods, but no arithmetical limit was stated as to 
the preferences that might be granted. Such determinations were 
left to the Secretary of the military department concerned. Although 
exact data are not available, it is understood that the average prefer- 
ences granted. to domestic goods in pursuance of this directive were 
considerably lower than the 25 percent which had previously been 
fairly general. 

Executive Order 10582, of December 17, 1954, undertook to pre- 
scribe uniform procedures for determinations under the Buy Ameri- 
can Act. It established two alternative rules for determining what 
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preference was a for domestic goods. The first of these 
was a preference of 6 percent of the bid or offered price of materials 
of foreign origin, including duty, if any. The second was a preference 
of 10 percent of the bid or offered price of the foreign goods, not in- 
cluding duty or other costs incurred after arrival in the United States. 
The order preserved the preference for small business, in accordance 
with previously established rules, and also provided for other prefer- 
ences if the domestic supplier was to have the oods produced in areas 
of substantial unemployment, as detsinmlided by the Secretary of 
Labor. It also permitted rejection of any foreign bid when neces- 
sary to protect essential national-security interests, upon receipt of 
advice from the President or any officer of the Government designated 
by the President to furnish such advice. Subsequently, the Director 
of the Office of Defense Mobilization was designated by the President 
as the official responsible for furnishing advice to the procuring agen- 
cies on matters relating to national-security considerations. 

Because the formal instructions issued under the Buy American Act 
granted considerable discretion to administrative officers, it is not fea- 
sible to attempt to pinpoint the effective changes in policy so far as 
actual practice is concerned. Furthermore, with widespread changes 
in the type of goods purchased by or for the Government and the in- 
creasing emphasis on capital equipment involving considerable in- 
stallation costs, it is possible that a 6-percent differential in favor 
of domestic goods might be more significant today than it would have 
been 20 years ago. Furthermore, in certain cases, it is still possible for 
the sailieiues to be more than 6 percent of the duty-paid price or 10 
percent of the ex-duty price. However, such considerations notwith- 
standing, it seems clear that the preferences granted to suppliers of 
American-made goods under the Buy American Act have been sub- 
stantially reduced in the past 20 years. 


H. Duties on Noncompetitive Imports 


The subcommittee has not addressed itself in this report to detailed 
consideration of the tariff treatment of particular classifications of 
imports. During the course of the subcommittee’s hearings, however, 
some witnesses contended that imports of some goods now dutiable 
should be transferred to the free list. The goods concerned are either 
not produced in this country or are produced only in very small quan- 
tities relative to our domestic demands. Moreover, it is suggested that 
the imports involved are not competitive with the products of any 
domestic industries and that, therefore, their transfer to the free list 
would not adversely affect any domestic interests and would be advan- 
tageous to domestic consumers and foreign producers of such goods. 
Listed among such imports are vanilla beans, cashew and _ brazil 
nuts, coconut meat and coconut oil, stuffed olives, cut diamonds, and 
numerous other goods. 

The subcommittee has not assembled detailed information on the 
conditions affecting trade in those commodities with respect to which 
the foregoing criticism is made. It is obvious, however, that on some 
of the goods mentioned there would be room for substantial elements 
of judgement in determining whether they were or were not competi- 
tive with the products of domestic industry. For example, it is likely 
that domestic producers of almonds, walnuts, pecans, and filberts, as 
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well as domestic producers of peanuts, would probably contend that 
imports of cashew and brazil nuts are competitive with our domestic 
nuts. It may be, however, that the nature of the competition in the 
case of some of the commodities is slight and that the interests that 
would be served by transfer of the imports from dutiable to free 
status would justify such action, in the light of the absence of sub- 
stantial adverse effects on domestic producers. A factor which would 
enter into consideration would be the loss of revenue to the Treasury, 
but in several of the cases mentioned, the loss would undoubtedly 
be small. 

It has been suggested that legislation should be enacted providing 
for the transfer of noncompetitive imports from dutiable to free 
status by Executive action. This matter may be deserving of further 
consideration. It appears, however, that the criteria for determining 
whether particular imports are or are not noncompetitive with the 
products of domestic industry would be difficult to define in such 
terms as would be appropriate for the delegation of authority on this 
matter. If further consideration of the problem suggests the desir- 
ability of providing for administrative action, it might be well to 
consider whether the effectiveness of such action should depend on 
possible congressional disapproval, as in the case of reorganization 
plans under the Reorganization Act. 

An appeal, on somewhat special grounds, was also made to the sub- 
committee to transfer crude chicory from dutiable to free status. It 
was stated that the domestic producers of ground chicory have come to 
depend for their supplies of crude chicory entirely on imports. Until 
a few years ago domestic production had supplied a substantial part 
of the supply of the crude material used by domestic producers of 
the ground product.’*© The basis of the complaint was that an im- 
portant part of the foreign supplies of crude chicory come from Po- 
land. Imports into the United States of crude chicory from Poland 
are not eligible for entry at the reduced trade-agreement rate, be- 
cause of the provision of the trade-agreements legislation that trade- 
agreement concessions shall not be applied to imports from Commu- 
nist-dominated countries. Since Polish supplies of crude chicory are 
available to foreign producers of ground chicory at lower prices than 
crude chicory of other origins, it is stated that a domestic producer 
is unable to meet the competition of imports of ground chicory made 
from low-priced Polish ground chicory. It was requested that crude 
chicory be made free of duty, in which case imports from Poland, 
as well as from non-Communist-dominated countries, would be avail- 


able to domestic producers of ground chicory, as well as to their 
foreign competitors. 


Il. THE TRADE-AGREEMENTS PROGRAM: GENERAL 


The trade-agreements program has been the main feature of United 
States international trade policy for the past two decades. The pro- 
gram has been conducted under authority delegated to the President 
by the Trade Agreements Act of 1934 which, with various amend- 


1% The duty on ground chicory was the subject of an escape clause investigation before 
the Tariff Commission. In that investigation the Tariff Commission did not recommend 
suspension or modification of the trade-agreement concession. 
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ments, constitutes section 350 of the Tariff Act of 1930 as amended. 
Under the program, the rates of duty on the great bulk of the classifica- 
tions of United States imports that are subject to duty have been 
reduced and on a large part of the import classifications the reduc- 
tions of the rates have been large, ranging up to more than 75 per- 
cent of the rates originally provided for by the Tariff Act of 1930. 
Not only has the trade-agreements program been important in its 
effects on our tariff and customs policy, but it has also been largely 
through the program that the United States Government has 
sought to influence the tariff and international trade policies of 
foreign countries. 

An important aspect of the program is that it has involved the 
modification of import duties to a much greater extent by executive, 
rather than legislative, action than had been the previous practice in 
the United States. 


A. Tue Trape-AGREEMENTS LEGISLATION 


The Trade Agreements Act of 1934 authorized the President for 
a period of 3 years to enter into trade agreements with foreign coun- 
tries. In pursuance of such trade agreements the President was au- 
thorized to proclaim decreases or increases of not more than 50 per- 
cent in the then existing duties on United States imports of any 
articles and was also authorized to modify or impose by proclama- 
tion import restrictions other than duties. ‘The law further authorized 
the President in trade agreements to bind against increase for mini- 
mum periods the duties or other restrictions on imports covered by 
the agreements. 
The President’s authority to enter into trade agreements under sec- 
tion 350 of the Tariff Act was extended for additional periods of 3 
ears in 1937 and 1940 without any other changes in the original leg- 
islation. With various amendments the authority has since been 
extended eight other times for different periods of time. The latest 
extension was made by the Trade Agreements Extension Act of 1955 
and provides for continuance of the President’s authority to enter 
into foreign trade agreements through June 30, 1958. 


1. Most-favored-nation principle and trade-agreement concessions 
The trade-agreements legislation has provided that with certain 
exceptions and qualifications the rates of duty and other customs 
restrictions on United States imports brought into effect in pursuance 
of trade agreements with particular countries should apply to imports 
of like goods from foreign countries generally. This feature of the 
legislation is in accord with the previous general policy of the United 
States and the exceptions and qualifications to the general policy under 
the trade-agreements program have been of the same general character 
as before. 
An exception to the policy of equal tariff treatment of imports of 
like goods from all countries that antedated the trade-agreements 
rogram is involved in the special trade relations between the United 
tates and Cuba; the main feature of these relations is that each 
country generally applies lower duties on its imports of the other’s 
products than are applied to its imports of like goods from other 
countries. The Trade Agreement Act of 1934 specifically provided 
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for continuance of the preferential treatment of imports from Cuba. 
An amendment of the legislation in 1949 authorized, but did not 
require, the elimination of preferential tariff treatment of Cuban 
products. (While there has been some contraction under the trade- 
agreements program of the varieties of United States imports from 
Cuba which are afforded preferential tariff treatment, most types of 
goods that are significant in United States imports from Cuba are 
still dutiable at lower rates than imports of like goods from other 
countries. ) 

The Trade Agreements Act itself does not specifically provide for 
preferential tariff treatment of United States imports of Philippine 
products, but this arrangement is provided for by the Philippine 
Trade Act of 1946 as amended. 

Another qualification on the policy of “equal tariff treatment” was 
provided for by a provision of the Trade Agreements Act of 1934, 
authorizing the President to suspend the application of trade-agree- 
ment rates of duty or other customs treatment to products of countries 
which discriminate against the commerce of the United States or which 
pursue policies tending to defeat the purposes of the Trade Agree- 
ments Act. (Under this provision, reduced trade-agreement rates of 
duty were withheld in prewar years from imports of German products 
and, for a short period, also from imports from Australia.) An 
amendment of this provision in 1943 specifically brought within the 
purview of the provision the operations of international cartels, 

Two other amendments of the trade-agreements legislation enacted 
in 1951 have had a bearing on the policy of equal tariff treatment. 
One of these amendments directs the President to suspend or withdraw 
reduced trade-agreement rates of duty from application to imports 
from the Soviet Union and other Communist dominated or controlled 
countries or areas. The other amendment directed the President, 
as soon as practicable, to take measures “to prevent the importation 
of ermine, fox, kolinsky, marten, mink, muskrat, and weasel furs and 
skins, dressed or undressed, which are the product of the Union of 
Soviet Socialist Republics or of Communist China.” 


2. The trade ugreement authority to change rates of duty 

As indicated, the President’s authority under the original trade- 
agreements legislation had been to change by not more than 50 percent 
the duties in effect at the time of enactment of the legislation—for 
the most part the rates of duty originally provided for by the Tariff 
Act of 1930. The authority in this matter was amended in 1945 and 
again in 1955. The 1945 law provided that the President, in pursu- 
ance of foreign trade agreements, might decrease or increase the rates 
of duty applicable to particular classifications of United States im- 
ports by not more than 50 percent of the rates in effect January 1, 1945. 

The principal significance of the 1945 amendment was that it en- 
abled the President, in pursuance of trade agreements, further to re- 
duce rates that had already been reduced by trade-agreement action. 
For example, a rate of duty that had been reduced by 50 percent in 
pursuance of trade agreements entered into before 1945, could be fur- 
ther reduced under the 1945 amendment to the extent of 50 percent of 
the already reduced date—for example, to 25 percent of the original 
preagreement rate. Similarly, a rate which had been reduced by 
trade-agreement action before 1945 to 80 percent of the original rate 
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could be further reduced to 40 percent of the original rate, whereas 
under the previous authority such a rate could have been reduced only 
to 50 percent of the original rate. 

The amendment of the rate-reducing authority in 1945 was recom- 
mended by the administration on the ground that much of the bargain- 
ing power provided for by the original authority had been exhausted. 
The basis of this view was as follows: The practice of reciprocal tariff 
bargaining involves bilateral negotiations between pairs of countries 
in which each country makes concessions in its duties on types of im- 

orts of which the other country is a principal supplier. By 1945 the 

resident, under authority of the trade-agreements legislation, had 
concluded trade agreements for the United States with 27 countries, 
including the United Kingdom, Canada, France, Belgian-Luxem- 
bourg, the Netherlands, Switzerland, Sweden, and 15 of the 20 Latin 
American countries. The countries with which trade agreements had 
already been concluded, it was said, included many of those with 
whom further trade-agreement negotiations could be pursued with ad- 
vantage. On many of the classifications of United States dutiable im- 
ports of which these countries were the principal suppliers, rates of 
duty had already been reduced to the full or almost the full extent per- 
mitted by the original limitations on the President’s authority. In the 
ease of United States imports of which these countries were the prin- 
cipal suppliers, but on which rates of duty had not been substantially 
reduced, the deterrent to such reductions had been the possible damage 
to domestic industries producing products competitive with the im- 
ports involved. It was contended, however, that the rates of duty on 
many classifications of imports that had already been reduced to the 
full or almost full extent permitted by the original authority could be 
further reduced without serious injury to domestic industry. Thus, it 
was argued that further advantageous tariff bargaining with many 
countries was largely dependent on the granting of authority to the 
President further to reduce rates of duty that had already been re- 
duced to the full or almost full extent permitted by the original au- 
thority. Acceptance of this view by a majority of both Houses of 
Congress was indicated by enactment of the 1945 amendment here 
referred to. 

Another feature of the Trade Agreements Extension Act. of 1945 
was that, for classifications of imports on which duties had been 
reduced before 1945, the maximum duties the President was authorized 
to bring into effect under the trade-agreements legislation were also 
reduced, Under the original provisions of the Trade Agreements Act 
of 1934, the rate of duty on any classification of imports, whether or 
not reduced by trade-agreement action, could be increased by the 
President under his trade-agreements authority to as much as 50 per- 
cent above the original or preagreement rate. Under the 1945 amend- 
ment, the maximum rates of duty the President was authorized to pro- 
claim were rates 50 percent higher than those in effect January 1, 1945. 
Thus, for a classification of imports on which the rate of duty in 
effect January 1, 1945, was (as a result of trade-agreements action) 
50 percent below the rate originally provided for by the Tariff Act of 
1930, the maximum rate the President was authorized to proclaim 
under the 1945 amendment was 75 percent of the original rate. The 
President’s authority to increase rates of duty under the trade- 





we 


CUSTOMS, TARIFFS, AND RECIPROCAL TRADE AGREEMENTS 27 


agreements legislation has not been changed by later legislation 
since enactment of the Trade Agreements Extension Act of 1945. 

The foregoing statement does not provide a complete explanation 
of the increases in rates of duty that may be brought into effect by the 
President under his trade-agreements authority. This is because the 
statement relates only to increases in rates that the President is author- 
ized to proclaim under the trade-agreements legislation. The Presi- 
dent, however, can terminate or modify trade agreements with foreign 
countries and can terminate or suspend all or part of any proclamation 
issued in pursuance of trade agreements. In case of termination or 
suspension of the proclaimed rates of duty on peer as classifications 
of imports, the effective rates of duty on such imports become those 
provided for by other legislation—usually the rates originally pro 
vided for by the Tariff Act of 1930. Thus the maximum rate of duty 
on any classification of imports that may be brought into effect b 
Presidential action in pursuance of trade-agreement legislation is 
(1) the original or preagreement rate on such imports or (2) a rate 50 
percent above that in effect January 1, 1945, whichever is higher.’™ 

At the time of enactment of the Trade Agreements Act of 1934, 
the provisions of the legislation authorizing the President to increase 
rates of duty and to impose or modify import restrictions other than 
duties seems to have been given little consideration. Aside from the 
sanitary regulations, regulations to prevent the spread of human, 
animal, or plant diseases, marking regulations, and other similar regu- 
lations not affected by the trade-agreements legislation, this country 
had made little use of import restrictions other than import duties. 
The trade-agreements legislation obviously was expected to result 
in decreases rather than increases in the rates of duty originally pro- 
vided for in the Tariff Act of 1930. It was also contemplated that the 
President, under authority of the trade-agreements legislation, would 
impose restrictions other than import duties only under exceptional 
circumstances, if at all. These expectations have, of course, been 
borne out by the operations under the trade-agreements program. 
Nevertheless, with the development of the “peril point” and “escape 
clause” concepts and procedures, the provisions of the legislation re- 
lating to the President’s authority to increase rates of duties and to 
impose other types of import restrictions have acquired potential 
importance. (These matters are discussed in detail in later sections 
of the report dealing with the peril-point and escape-clause pro- 
cedures. ) 

The Trade Agreements Extension Act of 1955 again redefined the 
limitations on the President’s authority to reduce rates of duty in 
pursuance of trade agreements. The more general features of the 
President’s authority under the revised provisions are as follows: 


168 The interpretation given here is that, if action is taken to terminate a prior trade 
agreement proclamation, the rate of duty provided for by other legislation becomes effec- 
tive. The validity of this interpretation was the subject of two cases before the United 
States Customs Court (Metropolitan Petroleum Corp. and Herbert B. Moller v. United 
States (31 Cust. Ct. 71. C. D. 1547), and American Bitumuls and Asphalt Company et el. v. 
United States (C. D. 1799)). In its decisions in these cases, the Customs Court found 
that, if the rate provided for by other legislation is more than 50 percent above the 1945 
rate, the provision of the Trade Agreements Act of 1945 was controlling as to the maxi- 
mum rate that could be brought into effect by termination of the prior trade agreement 
proclamation. In the first case, the decision of the Customs Court was reversed by the 
decision of the Court of Customs and Patent Appeals (United States v. Metropolitan 
Petroleum Corp. and Herbert B. Moller (42 C. C. P. A. (Customs) 38, C. A. D. 567)) and 
the second case is now on appeal before that court. 


87401—57——_3 
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(a) He may reduce rates in effect January 1, 1955, to the extent of 
15 percent of such rates, and (4) he may reduce to 50 percent ad va- 
lorem or the equivalent thereof those January 1, 1955, rates which 
were higher than 50 percent ad valorem or the equivalent thereof, 
even if such reductions are greater than 15 percent of the January 
1, 1955, rates. The law provided that reductions of duty brought into 
effect in any one year should not exceed 5 percent or one-third of the 
total reduction provided for.** 

The foregoing limitations on the rate-reducing authority in the 
case of some rates allow greater reductions than would be permissible 
if the legislation had been extended without change. This is the case 
for rates which had previously been reduced to the full or almost full 
extent of the permissible reductions under the previous definition of 
the President’s rate-reducing authority. It is to be observed, how- 
ever, that with respect to some rates of duty on classifications of im- 
ports that had not been reduced by trade-agreement action between 
1945 and 1955, the 1955 legislation does not permit as great reductions 
as would have been permitted had the previous limitation remained 
in effect. For example, if the January 1945 rate on a particular classi- 
fication of imports was 40 percent ad valorem and had been reduced 
to 30 percent ad valorem between 1945 and 1955, it could have been 
reduced to 20 percent ad valorem had the President’s authority as de- 
fined in the 1945 legislation remained in effect. Under the provisions 
of the 1955 legislation, a January 1, 1955, rate of 30 percent ad valorem 
can be reduced in pursuance of trade agreements by only 15 percent 
of 30 percent, that is, by 4.5 percent, or to 25.5 percent ad valorem. 
Similarly, or some classifications of imports subject to rates in excess 
of 50 percent ad valorem, or the equivalent thereof, the previous au- 
thority to reduce January 1, 1945, rates by 50 percent would permit 
greater reductions than are permitted by the present authority to re- 
duce such rates to 50 percent ad valorem or the equivalent thereof. 
For example, a rate of 80 percent ad valorem in effect January 1, 1945, 
which had not been reduced before January 1. 1955, or which had been 
reduced by that date, to say 70 percent, could be further reduced to 40 
percent ad valorem had the provisions of the 1945 legislation remained 
in effect; under the provisions of the 1955 legislation the maximum 
reduction that can be made in such a case is to 50 percent ad valorem. 

The foregoing discussion covers only the more general provisions 
of the 1955 legislation defining the President’s rate-reducing author- 
ity. .The complete provisions of the legislation relating to this matter 
need not be reviewed in detail in order to provide an understanding 
of the more important features of the tariff-cutting power presently 
in effect. 

The 1955 amendment of the President’s authority to reduce tariff 
rates in pursuance of trade agreements was, in the main, in accordance 
with the recommendations of the majority of the Commission on For- 
eign Economic Policy (usually referred to as the Randall Commis- 
sion) which had been set up in compliance with the provisions of the 
Trade Agreements Extension Act of 1953. The theory of the 1955 
amendment of the rate-cutting authority was, like that of the 1945 
amendment relating to the same matter, that the reductions in United 





17 One-third of the President’s rate reducing authority, under the (a) alternative, if not 
already utilized, thus expired on July 1, 1956. 
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States duties that could advantageously be made in ——, of trade 
agreements under the then existing authority had been largely ex- 
hausted, but that further reductions could be made in many of the 
rates that had already been substantially reduced. The officials in 
charge of the administration of the trade-agreements program sup- 
ported the view of the majority of the Randall Commission in this 
matter, and enactment of the legislation by the Congress signified the 
acceptance of the same view by majorities in both Houses. 


3. Changes in tariff classifications under trade agreements 

The Trade Agreements Act authorizes the President to proclaim 
changes in the classification of imported articles for assessment of 
duty. In the absence of specific limitation on this provision, it might 
be supposed that the legislation authorizes either the subdivision, con- 
solidation, or reorganization of previous tariff classifications by Execu- 
tive action in pursuance of nds agreements. As a practical matter, 
however, the statutory limitations on the reductions of rates to 50 per- 
cent of the existing rates (or 15 percent in most cases under the Trade 
Agreements Extension Act of 1955) and on transfers of articles from 
the dutiable to the free list have acted as limitations on the power to 
change the tariff classifications of particular articles. This is because 
it would be very difficult, if not impossible, to be sure that there would 
be no violation of the rate-changing power if transfers between the 
tariff classifications of imports were made. Consolidations of tariff 
classifications by trade-agreement action or transfer of articles from 
one classification to another therefore has not been undertaken. On 
the other hand, there have been many subdivisions of tariff classifica- 
tions through trade-agreement action; the narrower classifications 
have involved the singling out of some articles (covered by a previous 
tariff classification) for a tariff concession, thus giving them a separate 
classification. 


4. Other features of the trade-agreements legislation 

Other features of the trade-agreements legislation and legislation 
closely related thereto are described in later sections of this report 
in connection with special topics. The legislation referred to relates 
to (a) the so-called peril-point and escape-clause concepts and proce- 
dures, (6) the concepts and procedures involved in connection with 
the possible interference of imports with programs of the Department 
of Agriculture, and (c) concepts and procedures relating to the pos- 
sible need for import restrictions to limit the impact of imports on the 
national security. 


B. Traps AGREEMENTS ENTERED Into Unper tHE TraveE AGREEMENTS 
Act 


The operation of the trade agreements program falls into two main 
periods, 1934 to 1946 and 1947 to the present. In the earlier period, 
the trade agreements entered into under the authority of the trade- 
agreements legislation were bilateral agreements between the United 
States and individual foreign countries or, in the case of Belgium- 
Luxembourg, with two countries constituting a customs union. The 
second period was opened by the negotiation of the General Agree- 
ment on Tariffs and Trade, usually referred to as the GATT. This is 
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a multilateral agreement in which the United States and 22 other 
countries originally participated. Most of the United States trade- 
agreement operations since 1947 have had to do with accessions of ad- 
ditional countries to the GATT and revisions, mainly extensions, of 
the concessions made in the GATT. 

In the period before 1947, the United States concluded 32 bilateral 
agreements with foreign countries. Three of these agreements were 
with Cuba and three with Canada. The two later agreements with 
each of these countries were revisions of or supplementary to the 
original agreements. One of the 32 agreements was with Czecho- 
slov akia, but that agreement was suspended in 1939 after Czechoslo- 

vakia was brought under control of Nazi Germany. Thus, by 1947 
the United States had bilateral trade agreements in effect with 27 
countries, including the United Kingdom, Canada, France, Belgium- 
Luxembourg, the Netherlands, Switzerland, Sweden, and 15 of the 
20 Latin American countries. The agreements with the United King- 
dom, France, Belgium, and the Netherlands included commitments re- 
lating to United States trade with dependent territories of these coun- 
tries as well as with their metropolitan areas. 

The following table lists these agreements and shows the dates on 
which each became effective: 

Date effective 


Cuba * (preferential agreement) .......-_-_--._..._-_..-..-...- Sept. 3, 1934 
IEA erat RT Pot PERU th Nd 2 oe A Jan. 1, 1936 
Belvium '(and Lasembourg))* 3 i bo May 1, 1935 
TO ie cana tsb bas bch minded tab tagiotaie Waite chk. Letet June 3, 1935 
TN ast ad ad Aug. 5, 1935 
A as ac Es May 20, 1936 
Canada (superseded by a 2d agreement) ~.---_---_-_---_-_--_-__- Jan, 1, 1936 
eee sk aah ks ee ee a eT Mar. 2, 1936 
ine Mater lanes tassios ian cos ieee Sia) oad lie: Feb. 1, 1936 
SO MIN cnc sn dscanecnssi nineties cea Mas ea cland a eninie tm eeaaatas Feb. 15, 1936 
Tepe ss a es Be ee oe i pee Oct. 1, 1936 
Guitewile «os ies a ee Ss BO oak June 15, 1936 
a i a Do. 

CI Satta to eer occas agieieaaliasdeapiantiincp erate aammaers Nov. 2, 1936 
IR ds od Oe a a ee) SS Aug. 2, 1937 
BP NCR G cist eh i ee ee a May 31, 1937 
CONE inl entica hak scbindiitiigpntatsy Septumschil cinta Lemainices Ceetal lacie Apr. 16, 1938 
i ea ili Nita alti etna acini Alia ie area Oct. 23, 1938 
I noc S en Lakreeda tr amemineninneearaapeane Jan. 1, 1939 
uaa 4G Barebone) too et ee eet Do. 

Were Sst eek Gi ist lea Jame ea edieas May 5, 1939 
i Ba hi hil elie labs Rives lng cin tppiceeping Manaengecbahaiptanientedd Dee. 16, 1939 
Cuba (1st supplementary agreement )*_.._--_-_--._--____________- Dec. 23, 1939 
Canada (supplementary fox-fur agreement) **_.........__-__-__. Dec. 20, 1940 
II oh inccaeaniih nateieasessaelr ihm nabehenipieanndiniapth piobiepenied stig relia meleadediaaumloed Nov. 15, 1941 
Cuba (2d supplementary agreement)*_....-_.-......___-__-____ Jan. 5, 1942 
a tak a SRE cbse abebpenbbabagichinn July 29, 1942 
Ria a ti Siri ee eeinnntianincrnnbtimneninaaid Jan. 1, 1943 
asst iRaalicialeatinlinaaitien a elaettniaimincerateaiae iin hanttnieand illicit Jan. 30, 1943 
Bi iain 5 tian Medeciaes sala anagatinaptertmeonae paged codenamed nasi aan eae June 28, 1944 
OO ak LD a talhiew as esas th tbsend aes agate teins Saved acne Nov. 19, 1943 
PROM RN 5a Sa a ee a es Apr. 9, 1947 


sade, Superseded by the General Agreement on Tariffs and Trade negotiated at Geneva in 


2The duty concessions and certain other provisions of this agreement ceased to be in 
force as of Mar. 10, 1938. 

3 Operation of this agreement suspended as of Apr. 22, 1939. 
ae ae a previous supplementary agreement relating to fox furs, signed on Dec. 30, 
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The bilateral agreements negotiated under authority of the Trade 
Agreements Act consisted of the schedules of concessions of the 
United States and the other contracting countries and so-called gen- 
eral provisions. The schedules of concessions consisted of lists of 
articles on which specified concessions were granted by the United 
States and the other contracting countries. The so-called general 
provisions had various purposes. They indicated the date upon 
which the particular agreements were to become effective and how 
and upon what notice the agreements might be terminated. One 
of the general provisions in all such agreements provided for most- 
favored-nation trade relations between the United States and the 
other contracting countries. ‘That is to say, with certain exceptions 
in the case of some of the countries the agreements provided that the 
United States and the other contracting countries would afford to 
imports from each other as favorable tariff treatment as they afforded 
to imports of like goods from any third country. The exceptions to 
this rule were of the sort that permit preferential tariff treatment be- 
tween the United States and Cuba and the United States and the 
Philippine Islands and between countries of the British Common- 
wealth.'* Other general provisions of the agreements were designed 
to prevent the impairment of the tariff concessions by other devices, 
such as by discriminations in customs and tax matters or by the opera- 
tion of quota and exchange controls. Still other general provisions 
provided for the withdrawal or modifications of concessions under 
specified conditions. 

All the trade agreements entered into by the United States before 
1947 except one, that with Paraguay, were concluded before 1945 
when the President’s authority to reduce United States duties was 
limited to 50 percent of the preagreement rates. Many of the rates 
of duty specified in the United States schedules of concessions involved 
lesser reductions than the full amounts permitted or only bindings of 
the preagreement rates or duty-free status of the imports concerned. 
Nevertheless, the schedules of concessions of the trade agreements en- 
tered into before 1947 did cover large proportions of both the import 
and export trade of the United States and a considerable proportion 
of the reductions made in United States rates of duty were reductions 
of the full 50 percent permitted by the legislation in effect when the 
agreements were negotiated. 

The General Agreement on Tariffs and Trade was originally formu- 
lated at a conference on trade and employment sponsored by the Eco- 


18 Overseas countries of the British Commonwealth have long applied lower rates of 
duty to imports from the United Kingdom than to imports of like goods from other 
countries, and after World War I preferential tariff treatment of imports from other 
countries of the British Commonwealth became a feature of the tariff of the United 
Kingdom. The preferential features of the tariffs of British Commonwealth countries 
were greatly expanded and intensified under the Ottawa Agreements of 1932. The most- 
favored-nation trade-agreement provisions of British Commonwealth countries have not 
directly affected the British preferential features of these countries’ tariffs. An objective 
of the United States in its trade-agreement negotiations with the British Commonwealth 
countries, however, has been to secure moderation of these preferential arrangements and 
such moderations have resulted from these countries’ schedules of concessions and other 
commitments in trade agreements. 

France and overseas territories of the French Union have also had preferential tariff 
arrangements among themselves, but the Belgian and the Netherlands territories have not. 
The preferential tariff features of territories of the French Union have been less important 
to the trade of the United States than the British imperial preferential arrangements. 
Nevertheless, the foregoing remarks about the most-favored-nation provisions of our trade 
agreements with the British Commonwealth countries are also applicable in general to 
the preferential features of the territories of the French Union. 
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nomic and Social Council of the United Nations held at Geneva, 
Switzerland, in 1947. As already indicated, originally the agreement 
was negotiated and subscribed to by the United States and 22 other 
countries. In the negotiation of the agreement, the bargaining with 
respect to the concessions to be made in the tariffs of the participating 
countries was conducted between pairs of countries—each country ne- 
gotiating with each other country with respect to the items of trade 
in which each was interested. The concessions made by each country 
to all the other participating countries, however, were consolidated 
into single schedules. The General Agreement on Tariffs and Trade, 
usually referred to as the GATT, was therefore much broader in scope 
than were the bilateral agreements previously negotiated and repre- 
sented a multilateral effort to reduce existing restrictions on interna- 
tional trade and to restore a multilateral trading system. Thus, the 
conclusion of the GATT and the operation of the trade-agreements 
program thereafter represent an important development in the history 
of the program. 

Eight of the countries with which the United States had negotiated 
bilateral trade agreements before 1947—Canada, the United Kingdom, 
France, Belgium-Luxembourg, the Netherlands, Cuba and Brazil— 
participated in the negotiation of the GATT in 1947. As these coun- 
tries brought their commitments under the GATT into effect, the 
previous bilateral agreements with the United States were superseded. 
Fourteen of the countries that participated in the GATT negotiations 
in 1947 had previously not been parties to trade agreements with the 
United States under our trade agreement legislation. These coun- 
tries consisted of Australia, Burma, Ceylon, Chile, China, Czecho- 
slovakia, India, Lebanon, New Zealand, Norway, Pakistan, Southern 
Rhodesia, Syria, and the Union of South Africa. Most of the coun- 
tries in both the above groups brought their commitments under the 
GATT into effect in 1948. Since then, the provisions of the GATT 
have applied to the import and export trade of the United States 
with countries that have accounted for the great bulk of our exports 
and imports. 

The GATT provided for periodic conferences of the contracting 
parties and a small secretariat was assembled to assist in the proceed- 
ings. The United States and the other countries parties to the general 
agreement have supplied the operating funds. Participating coun- 
tries have met in annual sessions of the contracting parties and the or- 
ganization has sponsored four conferences in which further trade 
agreement negotiations have occurred. In these conferences, addi- 
tional countries have acceded to the GATT several of which were 
countries with which the United States had had bilateral trade agree- 
ments, negotiated before 1947. In the case of these countries, as well 
as those originally subscribing to the GATT with which the United 
States had previously had bilateral agreements, the GATT superseded 
the previous agreements. 

In addition to the above changes in the scope of United States trade 
agreements, some of the bilateral agreements in effect at the beginning 
of 1947 have been terminated without the countries concerned acceding 
to the GATT and some of the countries acceding to the GATT in 
1948 (China, Lebanon, and Syria) have withdrawn therefrom. 
Czechoslovakia is a party to the GATT, but the United States has no 
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contractual obligations to that country. The obligations of the two 
countries were suspended by a “Declaration” of the contracting parties 
on September 27, 1951 after Congress had, in the Trade Agreements 
Extension Act of 1951 (sec. 5) directed withdrawal of the reduced 
trade agreement rates of duty from application to imports from 
Communist-dominated countries. At the present time (January 1957) 
the United States is a party to trade agreements negotiated under 
the trade agreements legislation with 41 countries. These include 
33 countries which are parties to the General Agreement on Tariffs 
and Trade and 8 which are parties to bilateral agreements negotiated 
before 1947. The 33 countries with which the United States now has 
contractual arrangements under the GATT and the dates of their 
accession thereto are shown in the following tabulation: 


Date effective Date effective 
RUIRTTEE cre vcicoreercasiel Jan. 1, 1948 Indonesia ?_......-_. Mar. 11, 1948 
Di ccicrieicwveintion Simsncadi Oct. 19, 1951 ET vir casein ainaptiimncendioniie May 30, 1950 
meee os, Jan. 1, 1948 on rece eee Sept. 10, 1955 
Br Sia July 31, 1948 Luxembourg___---~--.- Jan. 1, 1948 
DN hoes eugen July 30, 1948 Netherlands 4______--_- Jan. 1, 1948 
NE cian Jan. 1, 1948 New Zealand_...__--~ July 31, 1948 
CN cn ccinitnegitba Sacsnieet July 30, 1948 NECO TRIO ee reecstrenent May 28, 1950 
a SE Mar. 16, 1949 TRIE WOU coils lennsenechwecen oun July 11, 1948 
COO iso 5 Jan. 1, 1948 Pebetiemiic owl July 31, 1948 
Denmark ssi ci sdstes May 28, 1950 WeiG aie cists, Oct. 7, 1951 
Dominican Republic__. May 19, 1950 Rhodesia and 
RN i de May 25, 1950 Nyasaland 3________ July 12, 1948 
UN in bceec eee Jan. 1, 1948 ICE So eneacainlasction: Apr. 30, 1950 
Germany (Federal Sree Fs Oct. 17, 1951 

Republic) _...______ Oct. 1, 1951 Union of South 

ett oa etl Mar. 9, 1950 APriggits jo. ude June 14, 1948 
ON ES ey he Jan. 1, 1950 United Kingdom 1___-- Jan. 1, 1948 
Pais ibis aiscitgigiiscs hte July 9, 1948 UYGNGRS  eccuccc a Dec. 16, 1953 


1The bilateral trade agreements that the United States had previously concluded with 
these countries have been either suspended or terminated. 

2 The Netherlands negotiated concessions on behalf of the Netherlands Indies (Indonesia) 
at Geneva in 1947. On Feb. 24, 1950, the contracting parties recognized the United States 
of Indonesia (now the Republic of Indonesia) as a contracting party to the general agree- 
ment in its own right. 

®The Federation of Rhodesia and Nyasaland, composed of Southern Rhodesia, Northern 
Rhodesia, and Nyasaland, formally came into existence on Sept. 3, 1953. On Oct. 30, 
1953, it succeeded to the status of Southern Rhodesia as a contracting party to the general 
agreement, and to the interests of Northern Rhodesia and Nyasaland, to which the agree- 
ment previously had applied as areas for which the United Kingdom had international 


responsibility. 

The eight countries with which bilateral trade agreements negoti- 
ated before 1947 are still in force are shown below, together with the 
effective dates of the agreements. As indicated in footnotes to the 

tabulation, two of the original agreements, those with Switzerland 
and Venezuela, have been modified by supplementary agreements 
negotiated more recently. 


Date effective Date effective 
Argentina__ ao NOV, Dek Seen Rs June 28, 1944 
El Salvador_____-. . May 81,1987 Paraguay—.-__.-—-__... Apr. 9, 1947 
Honduras aed _.. Mar. 2,1936 Switzerland *7___________- Feb. 15, 1936 


Ieeland.._......_-..s.. Nov. 191048: Venesnela *. oon Dec. 16, 1939 


1A supplementary trade agreement between the United States and Switzerland became 
effective July 11, 1955. 


2A supplementary trade agreement between the United States and Venezuela became 
effective Oct. 11, 1952. 

The General Agreement on Tariffs and Trade is of special im- 
portance, not only” because of the many and important countries in- 
volved, but also because (1) it was negotiated under authority per- 
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mitting cuts in United States duties to lower levels than those per- 
mitted under the trade agreements legislation in effect before 1945; 
(2) because of the somewhat different significance of the general ee 
visions of the GATT as compared with ‘the general grovisions of the 
earlier agreements; and (3) because the general rovisions of the 
GATT provided for a review of the performance of individual coun- 
tries thereunder by multilateral conferences of the contracting parties. 

In connection with the considerations just referred to, attention 
needs to be called to the fact that the GATT in its original formula- 
tion contemplated the establishment of an International Trade Or- 
ganization which was expected to function as one of the specialized 
agencies contemplated by the United Nations Charter. That organiza- 
tion, however, has never been established, but some of the general pro- 
visions of the GATT are parallel to those of the charter which had 
been formulated by representatives of this and other governments for 
the proposed International Trade Organization." These provisions 
have become effective ony insofar as : they are not inconsistent with 
existing legislation. In the 84th Congress a bill was introduced to 
pra for the establishment of an international organization to be 

cnown as the Organization for Trade Cooperation. This organiza- 
tion, if established, would replace the so-called contracting parties, but 
the bill was not enacted and the OTC has not been established. 


C. Drviston or Oprnton Asour tHe Trape AGREEMENTS PROGRAM 


The trade agreements program has been the focus of controversy 
from its inception. Over the life of the program, however, different 
considerations have, from time to time, been emphasized in its ap- 
praisal. 

The trade-agreements program was initiated when methods of 
combating the depression were matters of predominant concern. 
President Roosevelt recommended enactment of the original trade- 
agreements legislation (the Trade Agreements Act of 193 34) as an 
emergency recovery measure designed to restore or increase foreign 
markets for United States products, particularly agricultural prod- 
ucts. This view of the purpose of the trade- agreements legislation 
and program was emphasiezed in the declaration of purpose in the 
text of the act itself and reference to the recovery objective remained 
in the act until 1949. 

The argument for the trade-agreements program as a recovery 
measure stressed the immediate and direct adv antages for United 
States export trade to be gained by tariff bargaining. It was argued 
that, through offering concessions in our own tariff duties, we could 
secure from foreign countries tariff concessions that would assist in 
the liquidation of our agricultural surpluses, It was also contended 
that the trade-agreements program would be important in restoring 
employment in domestic m: anufacturing industries. Domestic manu- 
facturers, it was said, could regain or - establish export markets for 
their products if the duties or other restrictions on imports of such 
products by foreign countries were reduced. It was also contended 
that the desired concessions in foreign import restrictions could be 





18a Unlike the charter for the ITO, however, the GATT did not contain commitments re- 
lating to such matters as international cartels, full employment policy, or international 
commodity agreements. 
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secured in return for selected concessions in our tariff that would not 
seriously disturb any sound and important American interests, 

Officials of the executive branch who have appeared before con- 
gressional committees to advocate extensions of the trade-agreements 
legislation, when that matter has been under consideration, have con- 
tinued to contend that substantial advantages for our export trade 
were to be gained through tariff bargaining that need not involve the 
making of reductions in our tariff duties that would be seriously 
damaging to domestic interests or industries. These officials have 
also contended that the program had been so conducted in the past and 
could and would continue to be so conducted, if legislation were 
enacted to extend the trade-agreements authority. These contentions 
can be interpreted to mean that, although tariffs would be reduced, the 
tariff protection of American industry would not be significantly dis- 
turbed by the program. It is clear, however, that from the beginning 
of the program the division of opinion among its supporters and 
opponents has been based largely on their different views as to the 
need for and merits of tariff protection of domestic industries. 

Opponents of the trade-agreements program sometimes refer to its 
supporters as “free traders” but many of the supporters of the program 
have denied the appropriateness of this characterization of their views. 
In support of this denial, it is to be noted that the trade-agreements 
legislation has not and does not now provide for the inauguration of 
free trade—the elimination of all protective duties on United States 
imports. Moreover, the officials in charge of the administration of the 
trade-agreements program have also contended that they did not favor 
reduction of all duties to the full extent permitted by the trade-agree- 
ments legislation and that care had been and would be exercised to 
avoid reductions in duties that would be seriously injurious to domes- 
tic industries. Despite these avowals, however, it is clear that the ra- 
tionale of the trade-agreements program has rested largely on a quali- 
fied acceptance of the traditional free trade doctrine. This theory 
emphasizes the fact that the value of the country’s imports and ex- 
ports, must in the long run and in a large degree, be interdependent. 
On this account it is contended that tariff duties or other restrictions 
on particular imports, while they may be beneficial to those domestic 
interests producing goods competitive with the imports concerned, 
must also be necessarily disadvantageous to domestic workers and 
resources that would, under free trade, find their most profitable uti- 
lization in the production of goods for export. The theory further 
contends that the national interest is best served if domestic Jabor 
and resources are adapted to production of various kinds of goods in 
response to unhampered price competition between domestic and for- 
eign products. It is by such adjustment, so the theory runs, that a 
sound international division of labor is achieved and modified in re- 
sponse to new technological developments, population changes, dis- 
covery of new resources and depletion of old ones and so forth. The 
specialization of industry in this and other countries that would re- 
sult from such competition, the theory contends, would be in the na- 
tional interest of all countries. 

Some of those who have approved the reductions in our tariff ef- 
fected under the trade-agreements program would have looked upon 
the program with greater approval if it had resulted in a closer ap- 
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proximation to free trade than it has. Most of the supporters of the 
program, however, including those who would have preferred greater 
reductions in the United States tariff than have been made, accept 
the free trade doctrine only with qualifications. One such qualification 
arises from acceptance of the view that certain domestic industries 
are so important to national defense that their tariff protection should 
be maintained or even increased if such action is necessary to prevent 
impairment of the defense base. (This view, however, is frequently 
qualified by the contention that more direct measures than tariff pro- 
tection are better suited for the purpose.) Most of the supporters of 
the trade-agreements program, including the Government officials re- 
sponsible for the program, have also accepted the view that in some 
circumstances tariff duties on particular imports should be maintained 
or possibly increased if necessary to prevent serious injury to domestic 
industries whether or not of direct importance to military defense. 

The qualifications on their advocacy of free trade policy accepted 
by officials responsible for the trade-agreements program have been 
indicated by the fact that from the beginning of the program United 
States import duties have not been cut to the full extent permitted by 
the trade-agreements legislation. In later years these qualifications 
have been related to the development of the so-called peril point and 
escape clause procedures. The application of these concepts and pro- 
cedures or their alleged disregard have been the subjects of much of 
the testimony before the subcommittee and are discussed in detail 
later in this report. 

The trade-agreements program has been directed not only at 
promoting reductions in tariff duties but also, and in some respects 
more particularly, at moderating and, if possible, eliminating special 
(nontariff) import restrictions. The proliferation of such restric- 
tions by foreign countries was marked during the depression of the 
1930’s and they have also been prominent features of the trade cortrols 
of many foreign countries in the postwar period. The special import 
restrictions here referred to have sometimes been applied through 
licensing requirements, under which imports have been permitted to 
be entered or foreign exchange transfers in payment for imports have 
been permitted to be made, only as authorized by official licenses or 
permits. In some cases the special restrictions, with or without the 
special licensing features, have involved the limitation to predeter- 
mined quotas of imports of particular goods during specified periods. 
These special restrictions on imports are sometimes referred to as 
quantitative restrictions, since they involve direct governmental con- 
trol of the quantities of particular goods imported. Tariff duties, on 
the other hand, exert their influence through the price system—the 
quantities of particular goods imported, where the tariff is the only 
governmental measure affecting imports, vary in response to changing 
conditions and are directly determined not by governmental action 
but by the decisions of importers and domestic enterprises producing 
competitive goods. 

The quantitative restrictions imposed on imports by many foreign 
countries during the depression of the 1930’s were apparently regarded, 
when first introduced, as temporary measures necessitated by the 
breakdown of international finance and the accompanying acute finan- 
cial stringency. ‘The special trade and exchange restrictions were di- 
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rected at preventing the exhaustion of currency reserves and to con- 
serving the available foreign exchange for essential purposes, includ- 
ing the financing of imports considered essential to the economies of 
the countries concerned. As the period of the depression and financial 
stringency continued, the regulation of imports by quantitative re- 
strictions, in some countries, ceased to be regarded as temporary and; 
on the contrary, came to be regarded as a more or less normal instru- 
ment of commercial policy. Germany, in particular, under the Nazi 
regime, found such controls of the country’s import trade suitable to 
the country’s general foreign policy and to the detailed and exten- 
sive regulation of the country’s internal industry and trade. Other 
countries for whom trade with Germany was a matter of major im- 
portance were drawn into bilateral barter or exchange clearing ar- 
rangements, under which quantitative restrictions on imports and 
discriminatory treatment of imports from Germany and other coun- 
tries were an essential feature. 

The regulation of imports by the above arrangements are anti- 
pathetic to a free-enterprise system and, from the point of view of 
liberal trade theory, are more disruptive of normal trade relations than 
tariff duties. The administration of quantitative restrictions on im- 
ports involves more detailed supervision and interference with the 
operations of importers and domestic industries consuming imported 
materials, than do tariff duties. Moreover, such import restrictions 
are conducive to discriminatory treatment of imports of like goods 
from different countries. Even where the effort is made to avoid a 
discriminatory impact of such restrictions on the supplying countries, 
discrimination according to the standards of the free-enterprise system 
cannot entirely be avoided. For example, allocation of the total 
permitted imports among supplying countries on the basis of their 
past participation in the trade prevents particular countries from 
increasing their participation in the trade to the extent which their 
competitive positions would justify. 

It is on account of the foregoing considerations that a particular 
objective of the trade-agreements program has been to curtail the use 
and prevent the spread of special trade and exchange restrictions. 
The success of the program in this as in other matters is not susceptible 
of quantitative appraisal. In prewar years the program undoubtedly 
had some influence in this regard, but its effectiveness was limited by 
the trade tactics of Nazi Germany, above referred to, and also by the 
aggresive political policies of Italy and Japan, as well as Germany. 
The Soviet Union, of course, both before and since the war, has not 
been interested in having its foreign trade policies accord with those 
of a free-enterprise system or a multilateral system of international 
trade. Since the war, the balance-of-payments difficulties of the 
Western European as well as of many other foreign countries have re- 
sulted in another proliferation of special trade and exchange controls. 
The course of events in that respect and the relation to the trade-agree- 
ments program are discussed in another part of this section of the 
report. 


1. Rationale of the program in the period 1934-45 


At the time of the initiation of the program the argument of its sup- 
porters that reductions in our tariff would contribute to recovery was 
closely related to the view that the protectionist trend of our tariff 
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policy after the First World War had been unsound. The Tariff Act 
of 1913 had involved considerable downward revision of the tariff and 
the Emergency Tariff Act of 1921 and the more complete tariff re- 
visions made by the Tariff Acts of 1922 and 1930 had represented a 
general return to the policy represented by pre-1913 tariff acts. The 
advocates of the trade-agreements program contended that the upward 
adjustment of the tariff represented by the latter acts retarded ad- 
justments in our economy rendered desirable by the change in the 
country’s international financial position and had been a ‘factor in 
promoting the severe depression of the 1930’s. The considerations 
entering into that appraisal ran along the following lines: 

Before the First World War the United States had been a debtor 
country. ‘That is to say, foreign holdings of American securities and 
other investments of foreigners in this country substantially exceeded 
United States investments abroad. Under these circumstances, ex- 
ports regularly exceeded imports in value, the excess supplying funds 
needed to meet interest and dividends on foreign investments in this 
country and other deficit elements in the country’s international bal- 
ance of payments. During the war years, the excess of United States 
exports over imports increased enormously and this excess of exports 
was financed by the liquidation of foreign investments here and by 
the extension of credit by the United States Government and financial 
institutions. In consequence, the United States emerged from the 
First World War as a large creditor country. Our exports, however, 
continued to exceed our imports in value. The excess of exports was 
financed largely by continued additions to American investments 
abroad. It was contended that the extension of and increases in our 
tariff, represented by the Tariff Acts of 1921, 1922, and 1930, had inter- 
fered with the increases in imports that the country’ s changed financial 
position rendered desirable—that the revisions of the tariff had re- 
stricted the dollar funds available to foreign countries to pay for im- 
ports of United States goods and to meet service payments on Ameri- 
can investments abroad. ‘Thus, supporters of the trade-agreements 
program argued that our previous tariff policy had contributed to the 
difficulties of domestic industries that depended in part on foreign 
markets as outlets for their products and had also contributed to the 
difficulties of foreign countries in meeting interest and dividend pay- 
ments on American investments abroad. 

The impact of these factors on domestic agriculture was of special 
importance in the arguments of the supporters of the trade-agree- 
ments program. Prior to the 1929 break in the stock market, which 
is sometimes regarded as having signaled the onset of the great depres- 
sion of the 1930’s, the economic condition of large segments of do- 
mestic agriculture had been deteriorating. Spokesmen for agricul- 
tural interests contended that the country’s tariff policy had been in 
part responsible for the declining agricultural prosperity in that pe- 
riod. It was pointed out that various products of domestic agricul- 
ture were produced in excess of domestic requirements and therefore 
partly for sale in foreign markets, and that in such cases the prices 
received by domestic producers were determined in the world market 
and were not raised by the tariff. In consequence, it was argued that 
the tariff had not benefited American farmers but had, on : the con- 
trary, worked to their disadvantage by raising or maintaining the 
prices of goods they used or consumed. 
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It was against this background that Congress in 1929 had under- 
taken consideration of tariff revision, primarily with a view to the 
interests of domestic agriculture. Agricultural interests advocated 
the imposition of duties on imports of some agricultural products that 
were then on the free list and also advocated increases of duties on 
some other agricultural imports. The proposals for the amendment 
of the tariff system in the interests of agriculture that were most 
emphasized, however, included the reduction of duties on imports of 
industrial goods and “making effective” the duties on staple agricul- 
tural products through an export subsidy or\debenture system. 

The Tariff Act of 1930, as eventually enacted, involved a more ex- 
tensive tariff revision than had apparently been originally expected. 
The act provided for decreases in the rates of duty on some imports 
and a few classifications of imports were transferred from dutiable to 
free status, but the increases in duty were more numerous and import- 
ant than the decreases. Some of the increases were on imports of raw 
materials made with a view to benefiting agricultural interests, and 
some of the increases in duty on imports of manufactured products 
were made to compensate for the increased duties on raw materials. 
The Senate bill provided for an export debenture plan, but provision 
for this plan was not included in the legislation that was finally 
enacted. Thus the Tariff Act of 1930 was criticized not only by those 
who were opposed to extending and intensifying the policy of tariff 
protection on general grounds, but also because of its alleged failure 
to give effect to the view that agricultural interests had justifiable 
grounds for complaint against the previous tariff policy. 

During the depression, many foreign countries increased their im- 
port duties and other import restrictions, and these measures were 
sometimes represented as retaliations against the Tariff policy of 
the United States. It appears that enactment of the Tariff Act of 
1930 by the United States was a factor influencing countries of 
the British Commonwealth in negotiating the Ottawa agreements 
in 1932. Under these agreements preferential tariff treatment be- 
tween the countries of the British Commonwealth were greatly ex- 
tended and intensified. Probably some increases in the barriers to 
imports from the United States into other countries were directly 
attributable to our enactment of the Tariff Act of 1930. No doubt, 
however, under the conditions of the depression many foreign coun- 
tries would have increased their tariffs and other restrictions on im- 
ports, not as conscious retaliations to the policies of this or other coun- 
tries, but with a view to maintaining employment in their own indus- 
tries and to conserving for essential purposes their earnings from 
their declining export trade. The result of such action by particular 
countries, however, was to promote further declines in the exports of 
others and to encourage the application of further import restrictions 
by all. Whatever may have cos the causal relation between the im- 
port policies of the United States and of foreign countries, supporters 
of the trade-agreements program have contended that these policies 
contributed in large measure to the sharp decline in international 
trade which took place during this period and that this decline, in 
turn, was a major factor in the persistent downward trend in economic 
conditions here and abroad. It was thus contended that the trade 
agreements program, while involving reductions in our own import 
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duties which were regarded as having been raised to unreasonably 
high levels would also provide the means of securing a reversal on 
the part of foreign countries in the trend of their policies toward 
increasing import restrictions. 


2. Rationale of the opposition to the program 1934-45 


When the original trade agreements legislation was under consider- 
ation, as in later years, opponents of the legislation denied the efficacy 
of the trade agreements program to promote recovery. They con- 
tended that the shrinkage of international trade in the early 1930's 
was mainly the result rather than the cause of the depression and that 
our tariff policy had not been a significant factor in bringing on or 
intensifying the depression. They pointed out that under the ‘Tariff 
Act of 1922, which like the Tariff Act of 1930 had represented an in- 
tensification of the “protectionist” policy, the country had enjoyed the 
greatest general prosperity as well as the greatest volume of foreign 
trade in its history up to that time. It was also argued that export 
trade had not been a matter of major importance to the American 
economy. In this connection, it was pointed out that in 1929 exports 
accounted for less than one-tenth of the total domestic production of 
movable goods, and that only about one-seventeenth of the national 
income had been derived from export trade. Opponents of the trade 
agreements program also argued that substantial increases in our ex- 
port trade could not be expected to result from any reductions in for- 
eign import restrictions that would likely be secured in trade-agree- 
ment negotiations. Because of these considerations, the opponents of 
the program argued that the recovery of export markets, on which 
the advocates of the program placed so much importance, could not be 
an important and dependable element in promoting recovery of the 
national economy from depression conditions. 

The trade agreements program was also and mainly opposed from 
the beginning, because of the belief that the reductions in our tariff 
duties that would be made in pursuance of trade agreements with for- 
eign countries would result in increased imports of goods competitive 
with the products of domestic industries. For this reason it was con- 
tended that the program would be injurious to domestic industries 
and would operate to aggravate and lengthen the depression rather 
than promote recovery. 

In extensions of the President’s authority to enter into trade agree- 
ments in 1937 and on subsequent occasions, opponents of the program 
called attention to the increasing range of our imports that had been 
made subject to reduced duties in pursuance of trade agreements and 
to the extent of the reductions that had been made. They contended 
that these reductions had been disadvantageous to many domestic in- 
dustries producing goods competitive with the imports subject to the 
reduced duties and also that the concessions obtained from foreign 
countries in the agreements were not commensurate with the reduc- 
tions made in the United States tariff. The latter contention was 
based in part on the fact that many of the countries with which trade 
agreements have been made have, both before and since the war, 
maintained foreign exchange controls and quantitative import restric- 
tions that have reduced the advantages to United States export trade 
of reductions in the tariff duties of the foreign countries. 
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Supporters of the trade agreements program have denied the valid- 
ity of these criticisms. They have contended that the domestic in- 
dustries that have been adversely affected by reduced duties are rela- 
tively few and that in most cases even where some injury may have 
resulted, the injury has not been serious. Supporters of the program 
have also contended that the benefits of the program to the United 
States export trade have been substantial—that even where the bene- 
fits to our export trade resulting from the tariff concessions made by 
foreign countries have been qualified by other forms of import con- 
trols the benefits have been substantial, because in the absence of our 
trade agreements program the foreign countries concerned would prob- 
ably have ptitetie’, and in some cases would have had to pursue, more 
resirictive import policies than they have. 

Another contention of the opponents of the trade agreements legis- 
lation and program has been that they involved delegation of au- 
thority to the President to change duties on imports without sufli- 
ciently definite standards as to how the authority was to be exercised. 
At the time of the initiation of the program and in its early years, 
its opponents argued that the failure of the legislation to provide such 
standards rendered it an unconstitutional delegation of authority. 
The constitutionality of the legislation and the program was also 
questioned on the ground that the trade agreements provided for by 
the legislation were in fact treaties and, consequently, in order to be 
brought into effect under the provisions of the Constitution, ratifica- 
tion of the agreements by the Senate should be required. 

While in recent years criticism of the trade-agreements legislation 
and program on constitutional grounds has not been dropped entirely 
it has not been stressed as much by opponents of the program as 
formerly. Nevertheless, the view that the legislation has not provided 
sufficiently definite standards, whether or not in accordance with 
justiciable concepts of constitutionality, has continued to be the basis 
of much of the criticism of the legislation and the program. This 
criticism is closely related to the many and continuing criticisms of 
the procedures and actions of the agencies and officials who have par- 
ticipated in the operation of the program. In other words, throughout 
the life of the program it has been contended by its opponents that it 
has involved delegation to the executive branch, under inadequately 
defined standards and limitations, authority to make policy decisions 
that should not be within the discretion of the agencies and officials 
of the executive branch. A related criticism is concerned with the 
General Agreement on Tariffs and Trade, originally negotiated in 
1947, and has to do with whether the President is authorized by the 
Trade Agreements Act to commit the United States to acceptance 
of the general provisions of this agreement. 

The most-favored-nation feature of the trade-agreements legisla- 
tion which provides for the application of the reduced trade-agree- 
ment rates of duty to imports not only from the countries with which 
the agreements were made but from other sources was especially 
criticized by the opponents of the trade-agreements legislation. They 
contended that as a result of this feature, United States imports would 
be increased from countries that made no concessions in their own 


tariff or other import restrictions that would be advantageous to 
United States export trade. 
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The rejoinder of the advocates of the trade-agreements program to 
the latter criticism was as follows: It was pointed out that each of our 
tariff concessions would be based on a particular classification of goods 
and that one or at most very few countries supplied the bulk of our 
imports of most classifications of goods, so that benefits to third 
countries would be minor and incidental. Similarly it was said that, 
in the main, imports of foreign countries from the United States 
consisted of goods of which this country was the principal or 1 of the 
2 or 3 principal supplying countries. This ha ‘acteristic of our 
foreign trade, it was contended, permitted the rough balancing of the 
benefits of the concessions to be granted and received in tariff bargain- 
ing with particular foreign countries. Moreover, advocates of the 
trade-agreements program and this feature thereof contended that 
bilateral trade agreements involving preferential tariff treatment of 
the trade between pairs of countries would not be conducive to the 
promotion of freer international trade and good will among 
countries.’® 


3. Reorientation of the trade-agreements program during the war 

The foregoing is intended to provide a brief summary of the 
rationale of the support for and opposition to the trade-agreements 
program, particularly in its earlier years, say up to about 1945. While 
much of the argument for and against the program has run along the 
same lines in later as in earlier years, the relation of United States 
foreign policy in general to the country’s tariff policy and therefore 
to the trade-agreements program has received new or at least greatly 
increased emphasis. 

During World War II a technical staff within the executive branch 
of the United States Government formulated plans for the restoration 
and expansion of international trade at the end of the war. The 
formulation of these plans arose in part from concern that there might 
be a resurgence of the tendency of individual countries to increase 
their tariffs and other import restrictions in the hope of promoting 
their own industries and their domestic employment without concern 
for the effect of such policies on the economies of other countries. 

The plans above referred to were incorporated in a document 
entitled, “Proposals for Expansion of World Trade and Employ- 
ment,” issued in December 1945 by the United States Department of 
State. The proposals were formulated in the light of objectives de- 
clared in the Atlantic Charter and in the lend-lease agreements, as 
well as in the proposed program of economic cooperation of the pro- 
jected United Nations Organization. 

The Atlantic Charter, proclaimed in 1941 by President Roosevelt 
and Prime Minister Churchill, pledged their Governments to assist 
all states to obtain on equal terms access to the trade and raw mate- 
rials of the world essential to their economic prosperity. The master 
lend-lease agreements executed between the United States and other 
allied governments provided that in the settlement for lend-lease aid, 
provision would be included for action directed to the expansion of 
employment, to the exchange and consumption of goods, to the elimi- 





12 Some of the prewar bilateral trade agreements (those with Canada and European 
countries) contained a “third-country” clause under which the United States reserved 
the right to withdraw concessions on particular products if a country not party to the 
agreement got the major benefit of the concession and the imports caused injury to United 
States industry. 
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nation of discriminatory treatment in international trade, to the reduc- 
tion of tariffs and other trade barriers, and to the attainment of other 
objectives of the Atlantic Charter. The Charter of the United Na- 
tions, which was formulated during the war years and which was 
adopted in June 1945, created the Economic and Social Council, which 
has as one of its main functions the promotion of international eco- 
nomic cooperation. 

The Proposals for Expansion of World Trade and Employment 
called for the establishment of an International Trade Organization 
to be one of the specialized agencies of the United Nations. The pro- 
posals further indicated that all countries joining the International 
Trade Organization should undertake to reduce their tariff duties in 
trade agreement negotiations or, at least, should avoid introducing 
new or increased duties on imports. A further feature of the pro- 
— was that insofar as practicable, discriminatory or preferential 

tariffs between particular countries should be-abolished. 

The Economic and Social Council of the United Nations in February 
1946, on motion of the United States, sponsored the International 
Conference on Trade and Employment envisioned by the United States 
Proposals. A preparatory session for this conference was held at 
Geneva, Switzerland, in 1947, and at that conference the General 
Agreement on Tariffs and Trade was negotiated and a charter for a 
proposed International Trade Organization was drafted. 

The proposed International Trade Organization was one of three 
specialized agencies in the field of trade and finance contemplated 
by the program of international cooperation under the United Na- 
tions Charter. The other two such agencies were the International 
Monetary Fund and the International Bank for Reconstruction and 
Development, and these were established under the Bretton Woods 
Agreement. 

The proposed International Trade Organization was never set up. 
The President could not provide that the United States become a 
member of the organization without additional legislation, and this 
was never enacted. The General Agreement on Tariffs and Trade, 
negotiated in Geneva in 1947, however, was (as previously indicated) 
subscribed to by the United States and 22 other countries and revisions 
and extensions of that agreement and accession of additional coun- 
tries thereto have accounted for the principal trade-agreements opera- 
tion of the United States since 1947. 

The support of and opposition to the trade-agreements program in 
this country have continued to depend primarily on appraisals of its 
impact on the United States economy. In the postwar years, how- 
ever, a principal consideration in the rationale of the program has 
related to the impact of our tariff policies on foreign countries and 
the relation of the program to our general foreign policy. 

In the immediate postwar years it was contemplated that countries 
of the Communist bloc might participate in a program of political 
and economic collaboration with the free world, and the Soviet Union 
as well as other Communist countries were invited to take part in 
the ITO negotiations. Czechoslovakia, the only Communist country 
that is a member of GATT, became Communist after the agreement 
was negotiated. Although Czechoslovakia remains in GATT, the 
obligations between the United States and that country have been 
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terminated. Thus, at least since 1948, in view of the improbability 
of fruitful collaboration with the Communist countries, the trade- 
agreements program has been considered by its proponents an im- 
portant factor in promoting or maintaining the solidarity and pros- 
perity of the free world. 


4. The dollar-gap problem 


In much of the discussion about the trade- agreements program, 
particularly since 1947, the idea of a “dollar gap” or a “dollar short- 
age” problem has been prominent. These terms are used to describe 
the difficulties of most foreign countries in earning enough dollars 
through sales of goods and services to the United States to finance 
their purchases of ‘goods and services from the United States.*° 

The balance of payments of a country, like the balance sheet of a 
corporation, must always balance. If the United States exports more 
goods and services than it imports from abroad, foreign countries 
acquire the extra dollars needed through such financial transactions 
as loans or grants from the United States Government, by selling gold 
to the United States, or by liquidating investments in the United 
States. The dollar- shortage problem relates to the persistent tendency 
on the part of foreign countries to purchase more goods and services 
from the United States than can be paid for by sales to the United 
States. For example, in 1947 the United States exported $11.3 billion 
more in goods and services than it imported. Foreign countries 
financed this gap by acquiring $5.7 billion in loans and ‘grants from 
the United States Government, by selling $4.8 billion of their gold and 
other liquid assets for dollars, and by acquiring $1.2 billion through 
American investment abroad. (The accompanying table shows data 
for the United States balance of payments in the postwar years.) In 
addition, a “concealed” dollar gap was represented by special trade 
and exchange restrictions, such as quotas on imports from the dollar 
area, which “had the effect of curtailing the demands of foreign coun- 
tries for dollar exchange. 

Causes of the dollar gap.—Although the United States has had a 
surplus in its exports of goods and services since before World War I, 
it has been only since W orld War II that so much attention has been 
focused on the dollar gap in discussions of United States foreign 
economic policy. The causes of the postwar dollar gap were many, but 
fundamentally they related to the disruption of the industries of many 
foreign countries and the impact of these dislocations on world trade. 
The industries of Europe and Japan could not produce adequately to 
meet even domestic needs, so that their capacity to produce for export 
was seriously limited. Moreover, the needs for reconstructing foreign 
industries and maintaining reasonable standards of living after the 
war expressed themselves in increased demands for imports of capital 
equipment, raw materials, and consumer goods. For many of the 
needed imports the United States was the major, if not the only, source. 


“In this connection, it should be pointed out that goods and services are only two of 
the several kinds of international transactions that appear in the balance of international 
payments of a country. Services include the expenditures on transportation, hotels and 
other tourist services, shipping and insurance services, and interest and dividend pay- 
ments. In addition, international balances of payments cover financial transactions, 
ne private capital movements, Government loans and grants, and transactions in 
gold. 
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United States balance of payments, 1946-56 
[In millions of United States dollars] 
| | 














| 1946-50 1956 
(annual) 1951 1952 1953 1954 1955 (ist 
aver- half) 
age) 
' 
I, TRANSACTIONS ON CURRENT ACCOUNT 
Merchandise exports !..................------.| 12,686 | 14,123 | 13,319 | 12,294 | 12,814 | 14,264 | 8,326 
Service exports 2____ Z 2, 299 2, 807 2, 911 2, 685 2, 718 2, 937 1, 578 
United States income, foreign investments. -- 1, 240 1, 882 1, 828 1, 910 2, 227 2, 512 1, 234 
Sem et ee SEC id a } 16,175 | 18,812 “18, 058 16, 889 17, 759 VW, 713 UL, 138 
Merchan ise imports... ___............} 6,920 | 11,202 | 10,838 | 10,990 | 10,354 | 11,516 | 6,410 
Seeviedimmeorts 4... .6...-.42.--s--4e -| 2,261 2, 723 3, 077 3, 286 3, 327 3, 688 1, 883 
Foreign income, United States investments _ 283 355 390 450 419 512 311 





Total... 14, 305 | 14, 726 ‘4, 100 | 15, 716° 8, 604 





Balance on goods and services... _-- 





3,753 | 2,163 | 3,650 3, 997 2, 534 





Ii, FINANCING * | 


Private capital movements__- 877 444 931 161 1,399 949 686 
U, 8. Government military expe nditures §__- 589 1, 270 1, 957 2, 343 2,424 | 2,602 1, 441 
U. 8. Government loans ¢__ ; 1, 755 156 420 218 | (93) 302 349 
U.S. Government grants. 3, 309 3,035 | 1,960 1,837 | 1,647 1, 815 S64 


Changes in fore ign gold and dollar holdings 7_} 781 99 | (1,006); (2, 100) (, 540) | (1, 270) (661) 








Frrors and omissions 600 | 472 509 296 178 451 145 
Military goods and services provided under } 


grants... 





eer wttne ts snibeb eee | 7, 311 | 5, 004 4,262 | 2,459 3, 837 | 4,398 | 2,679 
-| 
| 
| 








230 1,470 | 2,603 | 4,254 | 3,161 | 2,134 (8) 


1 Excludes military essll shipped under grants. 
the table. 
grant item, 

2 Includes transportation, travel, and miscellaneous. 

3 Includes transportation, travel, private transfers (migrant remittances, etc.), and miscellaneous. 

4 Figures show dollars made available to foreign countries from the United States. 

5 Includes expenditures of military personne] abroad, expenditure for United States Armed Forces abroad, 
and expenditures for offshore procurement. 

¢ Figure in parentheses indicates amount by which repayments exceeded loans in 1954. 


7 Figures show depletion in foreign gold and dollar holdings, Figures in parentheses indicate additions 
to foreign gold and dollar holdings. 


8 Not available. 


Sources: U. 8. Department of Commerce, Balance of Payments of the United States 1919-53, a supple 
ment to the Survey of Current Business; Survey of Current Business, June 1956 and September 1956. 


These are shown as a separate item in the last line of 
Offsetting grants which finance these shipments are similarly omitted from the Government 


Large-scale economic aid, particularly under the Marshall plan, 
provided the means by which much of the United States excess of ex- 
ports over imports was financed. Had the United States not pro- 
vided this assistance, foreign countries would have been obliged to un- 
dertake difficult and harmful adjustments in their domestic economies. 
It was widely felt that such adjustments as might have been brought 
about by devaluation of the local currencies or by price deflation in the 
foreign countries concerned would have resulted in a depression of 
economie activity in those countries, unemployment and a curtailment 
of social services. Such developments would have put a severe strain 
on the political and economic institutions of those countries and they 
would have had to pursue even more restrictive trade and financial 
policies than they did. The concern was that in the absence of eco- 
nomic aid from the United States these countries would have had 
to adopt “autarkic” policies which would have prejudiced the prospect 
for reconstruction of a world trade system that, in the long run, would 
be more advantageous for their economic well-being. In this respect, 
the dollar shortages of some countries reflected the breakdown of the 
multilateral world trade system whereby a given country which had 
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a deficit in trade with the United States could earn dollars by trading 
with a third country that enjoyed a surplus in trade with the United 
States. 

With the rapid recovery of the economies of the European coun- 
tries which in substantial part was made possible by the Marshall 
plan, the dollar-gap problem was considerably reduced by 1952. Since 
1952 the dollar shortage has not been so directly a consequence of the 
need for economic reconstruction and of limitations on the ability of the 
European countries to maintain the former standards of living of their 
populations as it has of their competitive positions in world markets 
and the disruption of prewar patterns of trade and investment. The 
dollar gap has continued to be manifested in part in the continued 
maintenance of special restrictions and quotas against imports from 
the dollar area including the United States. 

The continued use of these restrictions, without which the apparent 
dollar-gap problem would have been substantially greater, gave rise 
to the observation that European countries with whom we had nego- 
tiated trade agreements were not according American exports effective 
reciprocity. Quotas limiting the importation of commodities from 
the United States made the tariff concessions on those commodities 
ineffective in stimulating United States exports. 

In recent years the size of the dollar gap has decreased and the way 
in which the reduced gap has been financed has changed. ‘The new ele- 
ment has been the increase in military expenditures abroad under the 
offshore procurement program and for the maintenance of United 
States troops and installations abroad. In addition there have been 
sizable direct grants of military equipment, but it is not customary 
to include the value of such exports in computing the dollar gap; and 
the United States aid expenditures to finance these shipments are like- 
wise not included in the computation. Using transactions in 1955 as 
an illustration, we find that the United States exported $4 billion 
more goods and services than were imported. This gap was financed 
by United States Government loans and grants of $2.1 billion, net 
private capital outflow of $1 billion and military expenditures abroad 
of $2.6 billion. An interesting development was that foreign coun- 
tries acquired sufficient dollar funds to build up their gold and dollar 
assets by $1.3 billion in 1955. Such newly acquired assets replace those 
disposed of to finance purchases from the United States in earlier years 
and constitute working balances with which to finance foreign trade. 

The dollar gap and rationale of the trade-agreements program.— 
However the dollar-shortage problem is looked at, it is contended by 
the proponents of the trade-agreements program that a liberal import 
policy on the part of the United States is important to the solution of 
this problem. They reason that in achieving a balance in international 
trade we are confronted with the choice of either permitting imports 
to increase or permitting exports to decline in importance relative to 
the national income. 

Proponents of a liberal import policy support the path of increased 
imports because they contend that such a course is the only one con- 
sistent with the United States policy of maintaining free world 
strength. The argument runs along the following lines: Lower 
United States tariffs permit foreign countries to sell more goods in the 
United States and thus enable them to finance a higher level of pur- 
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chases of goods and services from the United States. The freedom to 

purchase in the lowest cost market and to sell in those markets where 
the terms are most advantageous contributes to the development of 
higher standards of living. Moreover, increased imports into the 
United States permit relaxation of trade and exchange restrictions 
abroad and facilitate the general freeing of world tr ade and the re- 
storation of a multilateral trading sy stem. If our tariff policy does 
not pursue this course, it is contended that bilateral tr ading arrange- 
ments would increase, trade discrimination would become intensified 
and the standards of living of the other countries of the free world 
would have to be reduced. 

It may be seen from the foregoing brief résumé of the dollar short- 
age problem that that problem, so far as its economic as contrasted with 
its political features are concerned, is not essentially different from 
the balance-of-payments problem discussed in connection with the 
ery -World War I period. Now, as then, the argument for a low 

tariff policy on the part of the United States rests fundamentally on 
the premise that the interest of this and other countries would be better 
served by each country engaging in the kinds of economic activity in- 
dicated by the highest feasible degree of freedom in the international 
market place. Those industries, it is contended, which can compete suc- 
cessfully in such a trade environment are those which are best adapted 
to the resources of the country concerned. Specialization in such pro- 
duction and the expansion of trade, the argument runs, will yield a 
higher level of real national income than w ould result from maintain- 
ing or increasing import barriers with the consequent subsidization 
of the production of less efficient industries. 

The counter argument.—Although the opponents of a liberal im- 
port policy agree fully with the notion that an expansion of trade is 
important to the economic well- being of the free world countries, they 
do criticize the formulation of the problem offered by the proponents 
of the trade agreements program. They observe that increased im- 
ports place a serious burden on those domestic industries that would 
be faced by the increased import competition. Moreover, they con- 
tend that tariff reduction by the United States is not, by the most 
optimistic estimates, likely to yield a large enough i increase in United 
States imports to close the dollar gap, particularly when the escape- 
clause provisions are taken into account. Since tariff reduction is not 
an adequate remedy, it is said, the causes and cures of the dollar- 
shortage problem have to be found elsewhere, particularly in the eco- 
nomic policies of the countries suffering from a dollar shortage. 
Among the policies frequently noted as contributing to the dollar 
shortage are: the existence of artificially high exchange rates in re- 
spect to the dollar, price inflation, inadequate internal competition, 
and so on. The observation is also made that United States exports 
have been artificially stimulated by war and postwar requirements 
and it is therefore unwarranted to argue that these exports should 
be sustained at these high levels at the cost of domestic industries 
faced by the increased competition resulting from lower tariffs or 
possibly by refraining from increasing tariffs or other import re- 
strictions. 

Another criticism of the trade agreements program in relation to 
the dollar-shortage problem relates to the question of the likely future 
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trend of the policies of European countries. Some opponents of the 
trade agreements program point to the special restrictions on imports 
that many foreign countries have maintained and question whether 
balance-of- -payments difficulties do, in fact, account for the way in 
which such restrictions have been applied. Critics of the trade-agree- 
ments program sometimes also contend that if the foreign countries 
had been intent in proceeding toward a multilateral system of interna- 
tional trade, the balance-of-payments problems could have been more 
effectively dealt with than they have been. Some critics of the trade 
agreements program argue that foreign countries are pursuing poli- 
cies with respect to domestic agriculture which make it unlikely that 
they will in the future offer fair markets for American agricultural 
products. They therefore question the likelihood that the trade- 
agreements program can have the significance for American exporting 
interests that the proponents of the | program profess for it. 

The view of some of those who question the importance of the 
contribution our trade agreements program can make to the solution 
of the dollar gap is also based on the followi ing contentions: Since 
the dollar gap is primarily attributable to the fact that the produc- 
tivity of the industries of most European countries is lower than 
would be consistent with the levels of prices, wages, and social serv- 
ices maintained in these countries, the only way in which the dollar 
gap can be properly dealt with is by the Europeans increasing the 
productivity of their industries or deflating their wage and price 
structures. In the meantime the wage level and standards of living 
of the European countries remain substantially lower than those of 
the United States. The United States tariff, it is contended, is an 
appropriate device to cover differences in wage costs in this and 
foreign countries and to offset the costs of restrictions placed for 
social reasons on domestic manufacturers. Disregard of the higher 
costs of domestic manufacturers because of these institutional fac- 
tors would be unjustified. Moreover, it is argued that relieving 
foreign countries of the need of raising the levels of wages and 
standards of living of their workers while maintaining or increasing 
their exports to the United States would not in the ‘long run help 
the foreign countries. It is concluded from this line of thinking that 
our tariffs should be further reduced or even maintained at their 
present reduced levels only as foreign countries raise their levels of 
wages and social services toward United States standards. 

Summary regarding the dollar-gap problem.—A liberal import 
policy on the part of the United States can be at most only a part of 
the prescription offered for solving the dollar-gap problem. In the 
long run, countries experiencing a ‘dollar shortage will be obliged to 
increase the efficiency of their own industries and undertake other 
policies (such as suppressing price inflation) that will improve 
their competitive position in world markets. The adjustments to- 
ward closing the dollar gap must be made through an increase in 
United States imports relative to our exports. This may involve 

a decline in United States exports of certain types of goods as alter- 

native sources of supply are developed outside the United States. 

Thus in the sense that one can speak of a long-run dollar-gap 
problem, it is a reflection of the relative economic weakness of 
Europe and Japan as compared with the relative economic strength 
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of the United States. Expanded trade with the United States, it is 
noted, can do no more than help strengthen the economies of foreign 
countries. It must generally be recognized that the basic solution of 
the dollar-gap problem must come from within these countries. In 
this connection it can be noted that the developments working 
toward economic integration of Western Europe reflect a recogni- 
tion of the need for enhancing competition and productivity within 
Europe as a means of increasing Europe’s competitive position in 
world markets and as a means of reducing Western Europe’s de- 
pendence on imports from the United States. 


D. CHANGES IN THE Unrrep Srares Tarirr UNver THE TRADE 
AGREEMENTS PROGRAM 


In pursuance of trade agreements, the rates of duty on about four- 
fifths of the classifications of imports identified in the present sched- 
ules of United States tariffs have been reduced and the import classi- 
fications to which these reduced rates apply account for over 90 per- 
cent of the total dutiable imports of the i nited States. Some of these 
rates have been reduced by more than 75 percent, that is to say to less 
than 25 percent of the rates originally provided for by the Tariff Act 
of 1930. Reductions to that extent, however, have been relatively few. 
It will be understood from the previous discussion of the President’s 
rate-reducing authority under the trade-agreements legislation, that 
reductions of more than 75 percent can have been made only where the 
rates involved (1) were reduced in trade agreements concluded before 
1945 to the full extent permitted under the pre-1945 trade-agreements 
legislation, (2) were further reduced in the period 1945-1955 to 
the full extent permitted by the trade-agreements legislation in effect 
during that period, and (3) have been still further reduced under the 
provisions of the 1955 legislation. ‘The rates of duty on a substantial 
number of classifications have been reduced to the extent of 50 to 75 
percent of the rates originally provided for by the Tariff Act of 1930 
and many others have been reduced in lesser degree. In addition, the 
rates of duty on a considerable number of classifications of imports 
have been bound at their preagreement levels and the bulk of the class- 
ifications of imports for which duty-free treatment was provided for 
under the Tariff Act of 1930 as originally enacted have been bound in 
that status in trade-agreement commitments to foreign countries. It 
can be seen therefore that the trade-agreements program has involved 
extensive and major changes in the United States tariff. 

In discussions of the course of United States tariff policy, attention 
is frequently called to the changes over the years in the percentages 
of the values of the country’s total imports accounted for by imports 
of dutiable and duty free goods and changes in the ratios of import 
duties collected to the value of dutiable imports and to the value of 
total imports (dutiable and free). These and other general data relat- 
ing to the country’s import trade during the period since the Tariff 
Act of 1930 was enacted are shown in the accompanying table. United 
States exports for the years covered by the table are also shown, for 
the purpose of comparing variations thereof with the imports. _ 
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United States imports entered for consumption, duties collected, ratios of duties 
collected to values of dutiable and total imports, and United States exports of 
domestic merchandise, annual average under the Tariff Act of 1922, by years, 
under the Tariff Act of 1930 

[Values in millions of United States dollars] 




















| | | 
| | Ratio of duties | United 
collected to ‘| States 
Percent} Duti- | Percent Duties value of— | mer- 
Year Free free able duti- | Total col- eee wet oe | chan- 
| able lected | | dise 
Dutiable} Total | exports 
imports | imports | 
| 
Annual average—under | | | | Percent | Percent | 
Tariff Act of 1922 ..| 2,565 63.8 1,458 | 36.2 4, 024 2 38. 5 | 14.0 | |! 4,608 
Under Tariff Act of 1930: | | 
1931 _... sibel 1, 392 | 66. 6 697 | 33 4 2, 088 371 | 53.2 | 17 8 | 2, 378 
a 886 | 66. 8 440 33 2 1, 325 260 59.1 | 19.6 | 1, 576 
sities iat inwt% 904 | 63.1 53 36 9 1, 433 284 53 6 19.8 | 1, 647 
1934 3 991 60 6 645 | 39 4 1, 636 301 46 7 18, 4 | 2, 100 
1935 1, 206 59. 1 &33 40 9 2, 039 357 42 9 | 17. 5 | 2, 243 
1936 . 1, 385 57.1 1,039 | 42.9 2, 424 408 39 3 | 16,8 3, 419 
Bentiewinas 1, 765 58 6 1, 245 | 414 3,010 471 | 37 8 15.6 3, 299 
1938 S 1, 183 60. 7 767 39 3 1, 950 301 39 3 | 15. 5 3, 057 
Bee be 5 ek 1,397 |} 61.4 87$ 38 6 2, 276 328 37 3 | 14.4 3, 123 
1940_..___- 1, 649 64 9 892 35.1 2, 541 318 35 6 12.5 3, 934 
1941___. 2,031 63 0 1, 191 37.0 3, 222 438 36 8 | 13. 6 5, 020 
AE 1, 768 | 63 8 1,002 36 2 2, 769 320 $2. 1 11.6 8, 004 
1943 J 2,193 | 647 1, 197 35. 3 3, 390 392 32.8 11.6 | 12,842 
Bhs dhe bn oe 2.718 | 699 1, 170 30 1 3, 887 382 | 32.7 | 9.8 | 14,317 
Se enenisenne 2, 749 | 67 1 1, 349 | 32 9| 4,098 391 | 29 0 | 9.6 10, 309 
Beets 55k 2, 935 | 60 8 1,890 | 392 4, 825 408 26.4 10.3} 9,947 
1947___ 3, 455 | 61.0 2, 212 39 0 5, 666 445 | 20. 1 79 | 15,163 
aE 4,175 | 58. 9 2, 918 41.1 7, 092 417 | 14.3 569] 12,532 
1949___ 3, 883 | 58. 9 2, 708 | 41.1 6, 592 374 | 13.8 5.7 11, 936 
1950 __- 4, 767 54.5 3.976 | 455 8, 743 530 | 13.3 61 10, 142 
1951__. 5, 993 | 55. 4 4, 824 44 6 | 10,817 603 | 12.5 5.6 14, 879 
1952 6, 257 | 58. 2 4, 491 41 8 | 10,747 575 12.8 53 15, 049 
1953 5, 920 | 54.9 4, 859 45 1) 10,779 598 | 12.3 5.5 | 15, 652 
1954 4. 5, 668 55. 4 4, 572 44 6 | 10, 240 557 12.2 5.4 14, 978 
_ 5p eR > eli eee 6,030 | 53.2 5, 304 | 46.8 | 11,334 670 12.6 5.9 | 15,390 
| | | 











1 Average for 1923-30. 

2 Subsequent to June 21, 1932, certain commodities which had previously been on the free list were made 
taxable, and since that date have been reported as dutiable commodities. 

3 Trade Agreements Act passed June 12, 1934, as amendment to the Tariff Act of 1930. Many rates of duty 
have been decreased by Presidential proclamations under authority of the Trade Agreements Act but the 
many reductions became effective on different dates. 

4 Preliminary. 


The table will, among other things, call attention to the great in- 
creases during the period of the trade agreements program in the 
value of our imports of both dutiable and free goods. Much of these 
increases have been attributable to rises in prices, but there have also 
been great increases in the volume of imports of many types of goods. 
The Department of Commerce has estimated that on the average the 
unit values of imports were more than 8 times as high in 1955 as in the 
years 1931-35, and about 75 percent higher than in the years 1926-30." 
The volume of imports is estimated by the Department of Commerce 
to have averaged somewhat over twice as much in 1955 as the annual 
average for the years 1931-35 and about 60 percent more than the 
annual average in the years 1926-30. The increases in the volume of 
our total dutiable imports have been attributable in large part to 
factors other than reductions in duty, although reductions in duties 
have undoubtedly been important in affecting the volume of imports 
of certain particular classifications of goods. As illustrative of the 
importance of other factors involved, attention may be called to the 
fact that there would certainly have been great increases in our im- 





21 Statistical Abstract, 1956, p. 910. 
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ports of copper, petroleum and bauxite even if there had been no 
decreases in the duties applicable to the imports of these goods. 

It will be noted that in the years 1931-33, before the trade agree- 
ments legislation was enacted, the ratio of the duties collected to the 
value of dutiable imports ranged from about 53 to 59 percent, while 
for the years since 1950 comparable figures have ranged from 12.2 to 
12.8 percent. Again, in the years 1931-33 the ratio of the duties col- 
lected to the total value of imports dutiable and free ranged from 
about 17.8 to 19.8 percent, while the comparable figures for the years 
1951-55 ranged from about 5.4 to 5.9 percent. It may also be observed 
that the proportion of our total imports consisting of duty free goods 
has declined during the period of operation of the trade agreements 
program from about two-thirds to somewhat more than one half. All 
these changes are no doubt in part attributable to the extensive re- 
ductions made in United States import duties in pursuance of trade 
agreements. None of the figures, however, afford a measure of the 
effect of the trade agreements program on our import trade or on 
changes in the tariff protection of domestic industries. This is because 
the proportion of imports consisting of duty free and dutiable goods 
and the ratios of the duties collected to the values of dutiable imports 
and to total imports have been affected by other factors as well as by 
changes in the rates of duty. 

An important factor affecting changes in the ratio of duties col- 
lected to the value of dutiable imports is attributable to changes in the 
unit values of imports which are subject to specific or compound 
rates of duty. The ratio of the duties collected to the value 
of imports subject to specific or compound rates (the so-called ad 
valorem equivalent of such duties) declines with increases in the 
prices of the goods involved; the general trend of prices here and 
abroad has been upward almost continuously throughout the life of 
the trade agreements program. Under these circumstances and since 
imports of goods subject to specific or compound rates have accounted 
for about four-fifths of our total dutiable imports, much of the decline 
of the ratio of duties collected to the value of dutiable imports is at- 
tributable to the long upward trend of the price level here and abroad. 

It- has been estimated that if the rates of duty originally provided 
for by the Tariff Act of 1930 had been in effect in 1952, the ratio of the 
duties collected to the value of imports in that year would have been 
24.4 percent, while the ratio of the duties actually in force in 1952 
to the value of dutiable imports was 12.8 percent. The differences 
between the rates originally provided for by the Tariff Act of 1930 
and the rates that were actually in etlect are, of course, mainly ac- 
counted for by reductions in rates of duty made in pursuance of trade 
agreements. Thus it may be roughly estimated that approximately 
one-half of the decline in the ratio of duties collected from 1934 until 
1952 is accounted for by increases in the prices of imports subject to 
specific or compound rates and approximately one-half to actual re- 
ductions in the rates of duty. There have been further reductions 
in rates of duty under the trade agreements program since 1952, but 
no estimate is available as to the duties that would have been collected 
in the years since 1952 at the rates originally provided for by the Tariff 


2U. S. Tariff Commission, September 1953, Effect of Trade Agreement Concessions on 
United States Tariff Levels Based on Imports in 1952, p. 9. 
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Act of 1930. The reductions in rates of duty made through trade 
agreements action since 1952 while undoubtedly important in the case 
of some commodities probably did not greatly affect the general aver- 
ages above referred to. 

In considering the effects of the trade-agreements program on the 
United States tariff, attention should be called to the fact that no 
statistical summary can provide the basis for an entirely satisfactory 
analysis of this matter. This is because the rates of duty on particular 
classifications of imports have a special and distinct importance for 
particular domestic interests and also for the import trade in the com- 
modities concerned. Thus the concept of changes in the average level 
of tariff protection is one of limited significance, since the rates ot 
duty on particular classifications of imports afford protection to par- 
ticular sections of domestic enterprise and not to industry in general. 
This feature of the tariff system is most obvious with respect to the 
rates of duty applicable to more or less advanced products made from 
the same raw material. Thus the protection from import competition 
afforded domestic manufacturers of shoes by, the duties applicable to 
imports of shoes may be limited by the duties applicable to the imports 
of leather. Similarly the protective effect of the duties on imports of 
leather to the domestic tanning industry is reduced by the duties ap- 
plicable to the imports of bovine hides. (Most nonbovine hides are 
free of duty.) 

Another limitation on the significance of the concept of changes in 
the general level of tariff protection resulting from the trade-agree- 
ments program arises from the fact that any statistical measurement 
of the changes in the level of tariff protection does not provide a basis 
for estimating the effect of changes in the duties on the volume of im- 
ports. Such an analysis could be made, and then only very roughly, 
by a study of the trade and domestic production of individual com- 
modities, but such a study lies beyond the scope of the present report. 

While the most obvious effects of the trade-agreements program are 
represented by the reductions in duty that have been made in pursuance 
of trade agreements, some of the principal effects of the program may 
well have been in preventing increases in duties that in the absence of 
the program might have been brought into effect. 

Some advocates of a liberal import policy for the United States 
have held that the reductions in United States duties that have occurred 
under the trade-agreements program have not been of great impor- 
tance. This appraisal is based on the view that many United States 
tariff duties when the trade-agreements program was initiated were 
much higher than necessary to prevent imports supplying any sub- 
stantial part of the United States consumption of the commodities 
concerned. In other words, this view is that most of the reductions of 
duties that have been made under the program have involved only 
the elimination of such portions of the rates as were unnecessary for 
the effective protection of the domestic production of the articles con- 
cerned. This view is reflected in such statements as “the duties of our 
tariff which have survived the trade-agreements negotiation probably 
account for almost all the restrictive effects on imports of the tariff 
as it was before 1934 * * *.”?5 Whatever validity this view may 


2 Jacob Viner, The Role of the United States in the World Economy, National Policy for 
Eeonomic Welfare at Home and Abroad (Garden City, N. Y.: Doubleday & Co., 1955), p. 
179. 
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have as an appraisal of the reductions of duty in their totality, it is 
clear that the representatives of some domestic ‘industries consider that 
many reductions i in duty that have been made have been of extreme 
importance in the impact of imports on their industries. 


E. Tue Trapt AGREEMENTS PROGRAM AND THE TRADE POLICIES OF 
Foreign CouNntTRIES 


The subcommittee has not undertaken an analysis, in this report, of 
developments in the international trade policies of "foreign countries 
over the period of the United States trade agreements program. The 
trade agreements program has had as one of its objectives the promo- 
tion of liberal import policies on the part of other countries, particu- 
larly with respect to the treatment of United States exports. Accord- 
ingly, the trade agreements entered into with foreign countries both 
in the form of bilateral agreements and, since 1947, the General Agree- 
ment on Tariffs and Trade involved reciprocity in tariff concessions 
and most-favored-nation (nondiscriminatory) tariff treatment of the 
imports of the countries that were parties to the agreement. 

Both the bilateral agreements and the GATT contained general pro- 
visions designed to avoid impairment of the benefits of the negotiated 

tariff concessions through the use of other import restrictions, such 
as quotas. Exceptions were provided permitting the use of quotas 
under certain circumstances; the most. important exception in the 
GATT permits the application of quantitative restrictions on imports 
because of balance-of-payments difficulties. Of particular interest in 
this connection have been the import restrictions which were in- 
troduced during World War IT and were continued into the postwar 
period because of factors discussed above relating to the so-called dol- 
lar gap. 

To the extent that such restrictions limited the importation of goods 
from the United States on which tariff concessions had been given, the 
benefits of the concessions could not be realized. Much attention has 
therefore centered on the extent to which the use of quantitative re- 
strictions on imports has impaired the benefits of the tariff conces- 
sions received by the United States in trade agreements and the ex- 
tent to which these restrictions have been reduced or eliminated as the 
balance-of-payments circumstances of the countries using them have 
improved. 

As } is indicated below, during the past few years there has been 
a general trend among countries of the free world toward the gradual 
reduction or elimination of these restrictions. Although such a gen- 
eral trend is discernible, a detailed appraisal of these developments 
would require more extensive study than was feasible in the time 
designated for the completion of the present report. Among the mat- 
ters that would need to be analysed in detail in such an appraisal 
are the effects of liberalization on the level and composition o af world 
trade on imports of particular goods by the countries concerned from 
the United States and the extent to which remaining import barriers 
are restrictive of trade. Moreover, not only the direct quantitative re- 
strictions on imports but also foreign exchange and payments restric- 








54 CUSTOMS, TARIFFS, AND RECIPROCAL TRADE AGREEMENTS 


tions and the extent to which these exercise discriminatory effects on 
trade would also have to be examined. 

The foregoing factors and their probable future development would 
have to be considered in the setting of nationalistic tendencies that 
have appeared in underdeveloped areas and the consequent tendency 
of these countries to introduce or extend protectionist policies for the 
purpose of promoting local industries. A somewhat contrary tendency 
has appeared in European countries, involving the movement toward 
establishment of customs unions and the association of the Western 
European countries into a free trade or common market area, Still 
another development relates to the formation and the as yet undeter- 
mined future of the sterling bloc and the preferential tariff system 
of the British Commonwealth. 

Although a complete and adequate understanding of the status of 
world import restrictions as they affect the prospects for effective 
tariff reciprocity with United States trade must await a study of the 
above subjects, it is possible to indicate in broad outline the trend 
of developments in recent years 

This trend has involved changes i in the application of two major 
types of restrictions: (1) quota restrictions against imports from the 
dollar area (primarily the United States and Canada) as compared 
with the less restrictive customs treatment of imports of similar goods 
from other countries; and (2) discriminatory restrictions on foreign 
exchange transactions, frequently employed in connection with 
direct import restrictions, which have usually impinged more re- 
strictively on imports from the dollar area. Since 1953, the Western 
European countries and members of the Organization for European 
Economic Cooperation have undertaken to relax quantitative restric- 
tions on imports from the United States as an extension of a program 
that was begun in 1950 for removing such restrictions on intra-Euro- 
pean trade. The liberalization that has taken place has involved the 
removal of quo’as and exchange restrictions on certain imports, the 
more liberal granting of import licenses on certain items which are 
still subject to quota restrictions, and the shift from state-trading to 
private trade in certain commodities, The OEEC publishes data on 
the extent of liberalization of dollar imports. These data are denomi- 

nated as a percentage of dollar imports in 1953 that are currently 
free of quota restrictions for three major categories of imports—agri- 
cultural products (food and feeding stuffs), raw materials and manu- 
factured goods. The extent to which liberalization has taken place 
varies greatly from country to country. 

The followi ing table gives summary data on the extent of the liber- 
alization by European countries of their quantitative restrictions on 
imports from the United States and Canada, as reported by the OEEC. 
There are many limitations on these data as measures of the extent to 
which the special restrictions on dollar imports have been removed. 
These limitations arise in part from the fact that the composition of 
European imports in 1953 (the base year for the calculations) was in 
large degree controlled by the restrictions in question. Tt is reason- 
able to SUPpose | that the dollar imports which were most severely 
restricted in 1953 constituted much smaller proportions of these coun- 
tries’ total dollar imports, and, therefore, received much less weight 


than they should in the calculations of the percentages of the trade: 


that remain subject to such restrictions. 
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Western European liberalization of private imports* from the United States and 
Canada by commodity categories, as of Dec. 1, 1956 


{In percentages of total private imports] 








Agriculture | Raw mate- Manufac- Total 
Country rials tures 
| 
| 

ig hic ib hea dtcitacnsinasdjitietpeshinmmal 4 88 87 40 
I i bn ce cnddececkckcabstyeuusdiostabaudad 88 80 90 86 
BPE Rik cianvagudeictinduewsnbdlaeandden 77 46 41 55 
eke uketrbaceycdaiunddoodsadiaiaasaaameel 0 9 14 11 
COURT GUT 1 - indice donthidé ch bb hc clndtedsddoceh 81 95 83 90 
GI 5 wb tiinneunsdsdindssoceidtiosestimlanctabe 100 100 96 99 
BG. cic dk kkk Sib dcdode disdhicmomibhedews 86 67 15 33 
i Sep irrcencisted cecndags dpdineiiesuiaats 7 43 2 15 
Piitebrccecetotscseadatdunlcsseentebnende 29 46 33 39 
NOCWO *. .cntcins shi ccndedoniadsubitsbgectuhcstty 98 95 61 84 
PO ahah inc dcicndiapikicgnaicksaeaeen’ 92 21 26 53 
BWOGG seat oe a ios abetthaoe 71 69 67 68 
BW oa tiincb a dinendiicseshthieeeedencs 97 100 98 99 
PURGE iol ice dccboccedncautebanvdast eee 0 0 0 0 
United, Stn oh in ona sc cciiquacdoeb wen 73 7 8 59 

Toe Si 5 Shi ieist. Shwe 73 67 42 61 


1 These data do not incl de in ports in which trade is conducted by the state. State-trading is to be found 
rimarily in agrict Itt ral con n odities and the liberalisation percentages for the agriculture category there- 
ore considerably overstates the degree of actual liberalization. 


The second development in the dollar trade liberalization involves 
the activities of the contracting parties to the GATT. At the llth 
session of the contracting parties which met in Geneva during October- 
November 1956, procedures were established at the suggestion of the 
United States for expanded consultations during 1957, looking to the 
relaxation of the quantitative restrictions imposed for balance of pay- 
ments reasons. The countries involved include the Western European 
countries as well as other countries who have invoked the provision of 
GATT regarding the use of quantitative quotas for balance of pay- 
ments reasons. There has been fairly extensive liberalization of such 
quotas on non-United States trade. It is of course in the interest of the 
United States to see further substantial relaxation of such quotas cur- 
rently imposed against imports from the United States. 

Third, article XIV of the articles of agreement of the International 
Monetary Fund permits the use of restrictions on payments and finan- 
cial transactions for balance-of-payments reasons. As previously indi- 
cated, such restrictions can have the same effect as direct quantitative 
import restrictions. The International Monetary Fund has conducted 
consultations with member countries, looking toward a relaxation of 
such restrictions on merchandise trade (and other current account 
transactions) as balance-of-payments circumstances improve. In ad- 
dition, the International Monetary Fund will advise the contracting 
parties to the GATT with respect to the balance-of-payments situa- 
tion of various countries in connection with the GATT discussions 
mentioned above. There are no data which summarize the achieve- 
ments of the International Monetary Fund in effecting relaxation of 
payments restrictions, although the fund has reported annually on 
these developments and has noted that in the past few years significant 
progress has been made. 

An evaluation of the impact of recent progress in trade and pay- 
ments liberalization presents some serious difficulties and requires care- 


ful study. Such a study will have high priority in the continuing 
work of the subcommittee. 
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Ill. TRADE AGREEMENT PREPARATORY AND NEGOTI- 
ATING PROCEDURES 


The legislative provisions relating to the procedures here discussed 
are contained in section 4 of the Trade Agreements Act. That section 
of the original (1934) act reads as follows: 


Before any foreign trade agreement is concluded with 
any foreign government or instrumentality thereof under the 
provisions of this Act, reasonable public notice of the in- 
tention to negotiate an agreement with such government or 
instrumentality shall be given in order that any interested 
person may have an opportunity to present his views to 
the President, or to such agency as the President may desig- 
nate, under such rules and regulations as the President may 
prescribe; and before concluding such agreement the Presi- 
dent shall seek information and advice with respect thereto 
from the United States Tariff Commission, the Departments 
of State, Agriculture, and Commerce and from such other 
sources as he may deem appropriate. 


In 1945, the amendment of the act provided for the inclusion of 
the Departments of War and the Navy (changed to the Department 
of Defense in 1949) in the list of agencies from which the President 
was directed to seek information and advice. 

In pursuance of these provisions and in order to coordinate the 
trade agreement activities of the several interested agencies, two com- 
mittees were organized when the program was initiated. These were 
the Interdepartmental Committee on Trade Agreements and the Com- 
mittee for Reciprocity Information. 


A. Tue INTERDEPARTMENTAL COMMITTEE ON TRADE AGREEMENTS 


This committee, usually referred to as the Trade Agreements Com- 
mittee, consists of a Tariff Commissioner, representatives of the 
Departments of State, Treasury, Defense, Agriculture, Commerce, 
and Labor, and the Administrator of the Economic Cooperation Ad- 
ministration (currently the International Cooperation Administra- 
tion). 

The Trade Agreements Committee, under the chairmanship of the 
State Department representative is responsible for assembling and 
analyzing information pertinent to prospective trade agreement nego- 
tiations, the detailed content of the agreements, directing and super- 
vising the program, and making relevant recommendations to the 
President. 

In order to facilitate the performance of these responsibilities, the 
Committee has followed the practice of setting up subcommittees 
for the assembly and preliminary analysis of information with respect 
to particular prospective agreements. These are called country com- 
mittees and consist of staff members of the various agencies participat- 
ing in the work of the Trade Agreements Committee. 

Neither the substance of the Trade Agreements Committee’s delib- 
erations nor its recommendations to the President are available to 
sources outside the executive branch. Officials in charge of the pro- 
gram report that final recommendations to the President are arrived 
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at by a simple majority of the members present and voting, but dis- 
senting members are directed to submit reports to the President, set- 
ting forth the basis of their dissents. Such dissenting reports are 
said to be relatively infrequent. 

The Tariff Commission member of the Trade Agreements Commit- 
tee has, by Executive order, been appointed by the Chairman of the 
Commission rather than by the Commission as a whole and does not 
represent the Commission, as such, During the deliberations with re- 
spect tu the 1948 extension of the Trade Agreements Act, when the 
peril-point provision ** was first enacted, the ‘congressional committees 
concluded that the Tariff Commission, because of its special responsi- 
bilities with reference to peril-point investigations should not be des- 
ignated to participate jointly with other Government agencies in ad- 
vising the President regarding commitments to be made to foreign 
countries in trade agreements. The Commission was therefore de- 
leted from the list of agencies from which the President was directed 
to ob‘ain advice and was prohibited from participating in the deci- 
sions of the Trade Agreements Committee or in trade agreement nego- 
tiations, but was instructed to furnish facts, statistics, and other 
information to officials of the Government preparing for, or partici- 
pating in, trade agreement negotiations. In 1949 (when the original 
peril-point provision was repealed) the Commission was once again 
specified as one of the agencies from which the President should seek 
advice and information. Although the positive prohibition against 
Tariff Commission participation in the decisions of the Trade Agree- 
ments Committee or in negotiations was omitted from the Trade Agree- 
ments Extension Act of 1951 (which reenacted the peril-point provi- 
sion), it is understood that, in practice, the function of the Commis- 
sion member remains substantially that of a consultant, as provided 
under the Trade Agreements Extension Act of 1948. 


B. Commirree For Recrerocrry INrorRMATION 


The Trade Agreements Act of 1934, as indicated above, also pro- 
vided that reasonable public notice of intention to negotiate each 
agreement shall be given and that interested persons shall have an 
opportunity to present their views to the President or to such agency 
as the President may designate for the purpose. 

In pursuance of this provision the Committee for Reciprocity Infor- 
mation was set up by Executive order, in 1934. The membership of 
this Committee has consisted of representatives of the same agencies 
as are revresented on the Trade Agreements Committee. In fact. 
since 1947 the same individuals have represented their agencies on 
both the Committee for Reciprocity Information and the Trade Agree- 
ments Committee. The chairman of the Committee for Reciprocity 
Information, however, has been the Tariff Commission member of the 
Trade Agreements Committee or his alternate, whereas the Trade 


* The peril-point provision, as set forth in sec. 3 of the Trade Agreements Extension Act 
of 1951, directs the President to furnish the Tariff Commission with a list of classifications 
of United States imports proposed for possible consideration in trade-agreement negotia- 
tions. The Commission, in turn, is directed to investigate and report to the President 
within 120 days, with respect to (a) the point below which a reduction in the tariff may 
cause or threaten to cause serious injury to a domestic industry; (b) the extent to which 
the existing tariff on items proposed for concessions is inadequate to afford adequate 
protection to domestic industry. (A-detailed consideration of the peril-point provision 
s given in sec. IV; pp. 63-64, 80 ff.) 
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Agreements Committee has been chaired by the representative of the 
State Department. 

The Committee for Reciprocity Information has held public hear- 
ings prior to each trade agreement negotiation, in order that inter- 
ested parties may have an opportunity to be heard and to have their 
testimony or other statements of views available to the Trade Agree- 
ments Committee and to the President. 


©. Acrivirres Preparatory To TrAapE-AGREEMENT NEGOTIATIONS 


Before 1947 all but one of the trade agreements negotiated under 
the trade-agreements legislation were bilateral agreements between 
the United States and individual foreign countries. The sole exception 
was the agreement with Belgium-Luxembourg, but in effect this. too, 
may be considered a bilateral agreement since the two countries have 
been associated in a customs union and act as one with regard to their 
trade with other countries. 

The negotiation of bilateral agreements was initiated either in the 
United States or the foreign country concerned. Thereupon, if it 
was decided to proceed, a Country Subcommittee was set up by the 
Trade Agreements Committee, which reported to the Committee on 
the detailed position of the trade between the United States and 
the country in question. If the Trade Agreements Committee decided 
that further activities looking toward the negotiation of an agreement 
were appropriate, it recommended to the President that formal nego- 
tiations be undertaken. If the President approved the recommenda- 
tion, the foreign government concerned was notified to that effect 
and informal] discussions took place, covering the imports of each upon 
which concessions might be considered. Following such preliminary 
discussions, if it appeared that the outcome of negotiations might be 
mutually satisfactory, formal negotiations were scheduled. 

In advance of the opening of formal negotiations, notice of the 
intention to negotiate was issued by the Secretary of State and was 
published in the Federal Register and other Government publications 
and released to the press. In these notices, the Committee for Reci- 
procity Information announced the date of public hearings at which 
all interested parties would be given an opportunity to be heard and 
also indicated the final date for submission of written statements by 
interested parties. 

Before 1937 the notice of intention to negotiate included a list of the 

rincipal classifications of goods imported from the foreign country 
involved, and the classifications of articles most likely to be considered 
for concessions by the United States in the negotiations. But there 
was no assurance that items not included in the list might not be the 
subject of concessions in the agreement. 

Since 1937 the published list of classifications of United States im- 
ports has been complete in that United States officials are committed 
not to make concessions on classifications of imports not included in 
the list. The publication of these lists is designed to assure that all 
interested parties shall have notice and an opportunity to be heard on 
the proposed concessions. If, before the negotiations are concluded, 
it appears that additional United States import items might be ap- 
propriately considered for concessions, additional lists are issued and 
opportunity is given for interested parties to give their views in public 
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hearings and submit statements to the Committee for Reciprocity In- 
formation. 


D. Trapg-AGREEMENT NEGOTIATIONS 


Responsibility for the conduct of trade-agreement negotiations with 
foreign governments rests in the Department of State, but responsi- 
bility for substantive questions arising in the negotiations is vested 
in the Trade Agreements Committee. 

Negotiating teams usually consist of personnel from the Depart- 
ments of State, Agriculture, and Commerce, with a technical consult- 
ant from the Tariff Commission. Negotiating teams frequently may 
also include a member from other agencies—Treasury, Defense, Labor, 
or Interior. The representative of the Department of State is usually 
chairman of the team. 

The signing of the agreement on behalf of the President of the 
United States is generally performed by an official of the State De- 
partment. 

Since 1947, most of the trade agreement negotiations have been 
within the framework of the General Agreement on Tariffs and Trade, 
under which negotiations are conducted between several pairs of 
countries concurrently. The mechanics of the negotiations between 
the various pairs of countries have been much the same as in the former 
bilateral negotiations. However, upon completion of the negotiations, 
the results of all the agreements between the various pairs of countries 
are combined into a single agreement between all the participating 
countries, with each having a contractual right in the agreements 
reached by each pair of countries. 

From the practical viewpoint, the main difference between the bi- 
lateral and multilateral approach is that the latter permits inclusion 
in a concurrent set of negotiations of a much larger quantum of 
trade than was possible under the former. This approach was adopted 
on the theory that it would permit a broader scale and more efficient 
attack upon world trade barriers. 


E. CrrricismMs or TrapE AGREEMENT PREPARATORY AND NEGOTIATING 
PRODCEDURES BY OPPONENTS OF THE PROGRAM 


The oral testimony before the subcommittee and statements sub- 
mitted to the subcommittee contain many criticisms of the procedures 
described above and proposals for the modification of these proce- 
dures. Most of these criticisms and proposals were made by per- 
sons who consider that the commitments of the United States in trade 
agreements have been made with too little regard for the impact of 
tariff reductions and other trade agreement concessions on domestic 
industries. In general, such criticisms fall into two main categories: 
(1) allegations that the personnel selected to participate in the prepa- 
rations for and negotiation of trade agreements is not appropriate 
to advise the President on the matters involved; and (2) allegations 
that insufficient opportunity is afforded private interests to provide 
information relevant to the concessions to be made in the United 
States tariff and to be sought in foreign tariffs and trade restrictions 
and that insufficient attention is given to the information and views 
of such interests. 


87401—57——_5 
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1. Personnel participating in the preparation and negotiation of 
trade agreements 

In connection with the matter of the personnel that has been and 
is responsible for the administration of the program under the Presi- 
dent’s directives, it is alleged by many critics that the State Depart- 
ment personnel has dominated the preparations for and the negotia- 
tions of trade agreements and that the views of other Government 
agencies are given too little weight. It is further contended that the 
State Department personnel is primarily interested in foreign policy 
considerations and therefore has not been disposed to give adequate 
attention to the impact of trade agreement concessions on domestic 
interests or industries. 

Another allegation relates to the personnel of the Department of 
Commerce that participates in the preparation for and negotiation 
of trade agreements. This allegation is that the divisions of the De- 
partment concerned with domestic trade and industry play no part 
in the preparation of the list of items for trade agreement negotiation. 
The representative of the Department of Commerce who appeared 
at the subcommittee hearings categorically denied this. 

In connection with the foregoing allegations, the subcommittee can- 
not, of course, appraise the influence of the representatives of the 
various agencies concerned on the recommendations of the Trade 
Agreements Committee. Attention should be called, however, to the 
fact that the Executive orders of the President relating to the proce- 
dures involved direct the representatives of agencies disagreeing with 
majority recommendations of the Trade Agreements Committee to 
submit dissenting opinions. The recommendations and dissents 
there‘o are, as previously indicated, not available outside the execu- 
tive branch but it must be presumed that the positions taken in the 
recommendations and dissents represent the views of the heads of 
the respective agencies. Moreover, the representatives of the various 
agencies who appeared at the hearings of the subcommittee reported 
general satisfaction with the administration of the program with the 
procedures here under consideration. In these circumstances, what- 
ever may be the relative importance given to foreign policy and other 
considerations in trade agreement decisions, it must be assumed that 
the program and its administration are approved by the other depart- 
ments concerned, as well as by the State Department and the President. 


2. Opportunity of private parties to provide informatton and the con- 
sideration gwen such mformation 

The criticisms of the trade agreements preparatory and negotiating 
procedures of this variety relate to a number of features of these 
procedures. 

(a) It is contended that the list of import items to be considered in 
trade agreement negotiations is drawn up without any opportunity 
for the interested private industries to present evidence regarding 
whether particular items should or should not be included in the list. 
It is also charged that articles are included on the public list on which 
there is no reasonable likelihood that concessions will be granted. 
The first complaint implies that once an article is listed there is a pre- 
sumption a concession will be granted; the second seems to contradict 
the first. The officials administering the program who appeared at 
the subcommittee’s hearings denied that the listing of an item as one 
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on which the granting of a concession might be considered created any 
presumption that a concession on the item would be granted. Modifi- 
cation of the procedures to meet this and some other complaints very 
probably would involve considerable delays in the completion of any 
trade agreement negotiations that might be undertaken. 

Although it seems clear that a requirement of consecutive hearings— 
1 preliminary to listing and 1 on the articles listed—would consider- 
ably protract preparations for negotiation, it has been suggested that 
the practice of giving preliminary notice of possible negotiations, as 
was done in prewar days, might be given consideration. The former 
practice was to issue the preliminary notice. when the two countries 
agreed on the desirability of undertaking the detailed work on the basis 
of which they would make the decision whether or not to undertake 
the negotiations. 

(6) Another criticism in this general category is that the items in- 
cluded in the published list as those on which concessions may be con- 
sidered are designated in terms of tariff classifications and that this 
feature of the list makes it difficult for interested private parties to 
identify imported products that may be of interest to them. In con- 
nection with this criticism, it may be said that some tariff classifica- 
tions such as “chemical elements, salts, and compounds” cover hundreds 
of different commodities for which the supply and demand may be 
in. substantial degree distinct. There is, therefore, some substance in 
the view that many persons who may have an interest in the tariff 
treatment of certain products cannot determine whether or not a par- 
ticular tariff classification covers commodities in which they are inter- 
ested. It is probably reasonable to assume, however, that business in- 
terests that would in ordinary course present information and views 
with respect to the tariff treatment of particular types of imports will, 
because of their interest in the level of the tariffs, have familiarized 
themselves with the tariff classifications under which their products 
fall and will be able to know whether a classification appearing on the 
public list is of interest to them. 

In view of the provisions of the peril point legislation requiring 
that a list of all articles be sent to the Tariff Commission for investi- 
gation.and the filing of a report by the Commission prior to the trade 
agreement negotiation, the use of the tariff language in identifying 
the classifications would appear to be the only feasible way in which 
the preparatory procedures can comply with the requirements of the 
statute. 

(c) Critics of the trade-agreements program also complain of the 
refusal of the Government to permit direct participation in the tariff 
negotiations by “practical businessmen.” Without reflecting on the 
integrity or personal competence of the Government officials who con- 
duct the negotiations, the critics assert that the United States repre- 
sentatives are at a disadvantage, because they do not have immediate 
and continuing advice from men who know all the important details 
relevant to the various articles on which tariff concessions are under 
consideration. In this connection, they claim that the foreign govern- 
ments usually have experienced businessmen as advisers to their dele- 
gations. It should be noted that this problem is somewhat different 
for the United States than for most other countries. It is argued that 
the extremely wide diversity of American industry would make it 
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difficult for this country to provide for participation of all or even a 
large number of the numerous groups that have interests in trade 
agreement negotiations. 

At the last two trade-agreement negotiations at Geneva, Switzer- 
land, representatives of American labor, agricultural, and business 
organizations were included in the delegation of the United States. 
In each instance these representatives have reported favorably on the 
conduct of the negotiations. There is no evidence, however, that this 
limited business participation has resulted in any material decrease 
in criticism of the trade-agreements program. 

Closely connected to the foregoing is the complaint that too much 
secrecy shrouds the program—-that failure to release reports of the 
Trade Agreements Committee results in the inability of domestic in- 
dustry to ) know w hy actions are taken or not taken. It is also charged 
that American businessmen often are dependent on information from 
foreign countries as to decisions of the United States Government on 
tariff problems; this charge is that while our Government withholds 
information from our own businessmen, the foreign governments keep 
their people informed. 

(d) It is contended that adequate time is not usually granted for 
those fearing increased import competition to prepare their defense 
against possible concessions. ‘This criticism is especially stressed when 
the public list contains a great many items, as in the case of negotia- 
tions under the Trade Agreements Extension Act of 1955. U sually 
a period of about 30 days is prescribed between the announcement 
and the date for filing briefs: about 2 weeks is allowed between briefs 
and the public hearing. 

With regard to the approximately 6-week period between the an- 
nouncement and the hearing, there would seem to be little opportunity 
for a longer period of notice under present law. Under the present 
procedure the Tariff Commission is allowed only 120 days in which 
to publish notice, hold hearings, complete its peril-point investigations 
and report to the President. When considerable numbers of articles 
are included in the announcement, many observers note that the Com- 
mission could not extend the present 45-day notice of hearing and 
still complete its investigation and report within the time prescribed 
by law. 

(e) From the beginning of the trade-agreements program it has 
been alleged that the hearings of the Committee for Reciprocity In- 
formation are mere formalities. After testifying before CRI many 
witnesses have reported that although they got polite treatment when 
testifying before the Committee, they came away with the feeling that 
their testimony made no difference to any member of the panel. “They 
noted further that the CRI had no authority to decide anything, since 
the Trade Agreements Committee rather than CRI decides what ad- 
vice to give the President on what tariff reductions he should approve. 

It was probably because of these complaints that the Executive Or- 
ders have provided for the identical officials to represent the various 
agencies on the Committee for Reciprocity Information as on the 
Trade Agreements Committee. The only difference in the personnel 
of the two committees lies in the chairmanship—the representative of 
the State Department is Chairman of the Trade Agreements Commit- 
tee and the Tariff Commission member of TAC is Chairman of the 
Committee for Reciprocity Information. 
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F. CrIricIsMs OF THE PREPARATORY AND NEGOTIATING PROCEDURES BY 
Tuose Favorine Tarirr LIpERALIZATION 


The principal criticism of the preparatory and negotiating proce- 
dures by supporters of the program are attributable to the belief that 
the program’s objectives and potential are not sufficiently publicized. 
As a result, it is contended that many domestic groups whose inter- 
ests are served by the program support it less effectively and are less 
concerned about its possible abandonment or curtailment than they 
would be if more attention were focused on it. The proposals made 
by such critics of the present preparatory and negotiating procedures 
are: (1) that the Trade Agreements Committee be reconstituted so as 
to consist of officials of Cabinet status or of at least sub-Cabinet status; 
and (2) that lists of export products on which concessions are to be 
sought from foreign countries in trade-agreement negotiations be 
given the same publicity as the list of import classifications on which 
concessions by the United States are to be considered. 

The idea behind the first of these proposals is that the administra- 
tion of the program has been largely controlled by personnel on the 
technical-staif level and that this indicates that the administration 
does not attribute the importance to the program that it deserves. 


LV. THE ESCAPE CLAUSE AND PERIL POINT: CONCEPTS 
AND PROCEDURES 


When the trade-agreements program was originally proposed in 
1934, the major element in the arguments of its opponents was that 
the concessions in United States tariff duties that would be made in 
the trade agreements would be likely to result in serious injury to 
domestic industries. The advocates of the program admitted the pos- 
sibility that, if reductions in United States duties were made indis- 
criminately, some domestic industries might be adversely affected. 
They contended, however, that by careful selection of the classifica- 
tions of imports on which concessions would be made and by careful 
consideration of the extent of the reductions in duties that would be 
made, serious injury to domestic industries could and would be avoided. 
This view was reflected in President Roosevelt’s letter recommending 
enactment of the Trade Agreements Act of 1934, a part of which read; 


The exercise of the authority which I propose must be care- 
fully weighed in the light of the latest information so as to 
give assurances that no sound and important American in- 
terest will be seriously disturbed. The adjustment of our 
foreign trade relations must rest on the premise of under- 
taking to benefit and not to injure such interests, 


Concern about injury to domestic industries has continued to be 
expressed by opponents of the program ever since it was initiated. 
The officials in charge of the administration of the program who 
appeared before the congressional committees, when extension of 
the trade agreements legislation was under consideration in 1937 and 
1940, contended that the program had been and would continue to be 
so applied that concern about the possible injury of domestic industry 
was unwarranted. They took the position that, while some domestic 
industries might have been somewhat adversely affected by increases 








64 CUSTOMS, TARIFFS, AND RECIPROCAL TRADE AGREEMENTS 


of imports resulting from the duty reductions made in pursuance of 
trade agreements, these adverse effects had not been seriously injurious 
to important sectors of domestic industry. They also contended that 
any further reductions in United States duties that would be made 
could and would be so selected as not to be seriously damagimg:to-any 
domestic industry. 

As the program developed, it became evident that it was not possible 
to forecast accurately developments in trade and industry that might 
affect the impact of trade-agreement concessions on domestic indus- 
tries. The commitment to avoid serious injury to domestic industries 
in the operation of the trade-agreements program therefore could 
not be satisfied entirely by the exercise of discretion in the selection 
of items for trade- agreement negotiations and by limiting the extent 
to which tariffs on these items would be reduced. In order to meet 
this problem, the administration adopted the practice of including in 
the trade agreements negotiated after 1941 a provision which has 
come to be referred to as the “escape clause.” Under this clause, 
tariff concessions on particular goods may be withdrawn or modified 
if increased imports of such goods cause or threaten serious injury 
to domestic industries producing like or directly competitive goods.”® 

Closely related to the considerations involved in the escape clause 
is the so-called peril point concept. The peril point concept relates 
to the least restrictive customs treatment of imports of particular 
products that would not result in serious injury of the domestic indus- 
tries producing like or directly competitive products. The difference 
between the peril point and escape clause determinations is that the 
former are made prior to the granting of trade agreement conces- 
sions on particular goods, while escape clause determinations have 
to do with the suspension or modification of trade agreement conces- 
sions already in effect. 

In the extension of the trade agreements legislation in 1948, an 
amendment of the legislation provided for peril point proceedings by 
the Tariff Commission prior to the negotiation of trade agreements. 
The peril point provision was removed from the trade agreements 
legislation by the Trade Agreements Extension Act of 1949, but was 
restored by the Trade Agreements Extension Act of 1951. The 
1951 legislation, for the first time, also contained a legislative direc- 
tive to the President. to include escape clauses in the trade agree- 
ments and provided legislative instructions to the Tariff Commission 
and to the President regarding the implementation of such clauses. 


A. Tue Escape CLause AND LEGISLATION RELATING THERETO 


As previously indicated, the practice of including an escape clause 
in United States trade agreements entered into under authority of 


%In connection with the term “escape clause” it may be noted that the general provisions 
of both the bilateral trade agreements and the GATT include various clauses permitting 
one of the contracting parties to modify or withdraw under specified conditions commit- 
ments made in the agreements. Among such clauses are those providing for termination 
of the agreement by a contracting country after giving notice of intent as provided by the 
agreement. Other such clauses permit one of the contracting countries to modify or 
suspend some or all of its trade-agreement commitments, because of security considera- 
tions, balance-of-payments difficulties, or for various other reasons. All such clauses can 
properly be regarded as escape clauses, but in discussions of the trade-agreements program 
in the United States the term escape clause has come to be used more restrictively to refer to 
clauses permitting the suspension or modification of concessions, if imports of the 
goods concerned are seriously injurious to domestic industries. It is in this restricted 
sense that the term is used in this report. 
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the Trade Agreements Act was developed before there were any 
relevant provisions in the legislation. Such a clause was included 
in the trade agreement negotiated with Mexico in 1942 and in sub- 
sequent agreements. On February 25, 1947, after discussions be- 
tween congressional leaders and officials of the executive branch, the 
President issued Executive Order 9832, which had as one of its major 
provisions the requirement that an escape clause similar to that con- 
tained in the Mexican agreement should be included in all subse- 
quent foreign trade agreements negotiated by the United States. The 
occasion for the discussions leading to this decision was that, at the 
time, preparations were underway for the 1947 Conference at Geneva, 
at which the General Agreement on Tariffs and Trade was originally 
negotiated. 

The escape clause of the GATT is contained in article XIX of the 
agreement and reads as follows: 


If, as a result of unforeseen developments and of the effect of 
the obligations incurred by a contracting party under this 
agreement, including tariff concessions, any product is being 
imported into the territor y of that contracting party in such 
increased quantities and under such conditions as to cause or 
threaten serious injury to domestic producers in that territory 
of like or directly competitive products, the contracting party 
shall be free, in respect of such product, and to the extent and 
for such time as may be necessary to prevent or remedy such 
injury, to suspend the obligation in whole or in part or to 
withdraw or modify the concession. 


As indicated in an earlier chapter of this report, the General Agree- 
ment on Tariffs and Trade has superseded the bilateral agreements 
between the United States and countries that have become parties to 
the general agreement. Bilateral agreements between the United 
States and the eight countries not parties to the GATT, however, are 
now in effect, but most of these agreements include clauses which, al- 
though not the same in wording in all cases as the GATT escape 
clause, permit the withdrawal or modification of particular concessions 
under conditions similar to those set forth in the GATT escape clause. 


B. ADMINISTRATION OF THE Escape CLAUSE 


The Tariff Commission has had the responsibility for conducting 
investigations to determine the facts relevant to the possible modifica- 
tion or withdrawal of concessions by the United States under the 
escape clauses herein discussed. Until enactment of the Trade Agree- 
ments Extension Act of 1951, the Commission’s instructions with re- 
spect to such investigations were contained in Executive orders. These 
provided that the Tariff Commission should make escape-clause in- 

vestigations “upon request of the President, upon its own motion or 
upon applic ation of any interested party when in the judgment of the 
Commission there was good and sufficient reason therefor.” Acting 
on its judgment in this matter the Commission dismissed, without 
instituting formal investigations, 14 of the 21 applications for escape- 
clause inv vestigations that were made before enactment of the Trade 
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Agreements Extension Act of 1951.°° In determining whether forma] 
investigations were warranted, however, the Commission assembled 
and analyzed information relevant to the application. If the Commis- 
sion determined on the basis of such preliminary studies that good and 
sufficient reasons for formal investigations were lacking, it did not 
hold public hearings on the applications and did not issue reports 
explaining the basis of its ontuninas! 

If, after formal investigation, the Commission found that with- 
drawal or modification of the trade-agreement obligation was ap- 
propriate under the provisions of the escape clause, it was directed to 
recommend action to the President “for his consideration in the light 
of the public interest.”” Thus the Commission was required by the Ex- 
ecutive orders to make reports on escape-clause investigations only if 
it determined that the concessions involved should properly be with- 
drawn or modified under the provisions of the escape clause. In prac- 
tice, however, the Commission made reports in all cases in which it in- 
stituted formal investigations. If it did not find grounds for with- 
drawing or modifying the concession involved, it issued its report 
upon conclusion of the formal investigation. If it did find grounds 
for withdrawing or modifying the concession, the report was issued 
by the President when he announced his decision in the case. 

In summary, it appears that the principal difference of procedure 
in the cases which were formally investigated and those which were 
not was that in the former the Commission held hearings and issued 
reports and in the latter it did not. 

Jissatisfaction on the part of many Members of Congress with the 
administration of the escape clause and their desire to provide more 
definite standards for its application led to enactment of the escape 
clause legislation contained in sections 6 and 7 of the Trade Agree- 
ments Extension Act of 1951.27 Section 6 directs the President to 
include escape clauses in all trade agreements and section 7 directs 
the Tariff Commission to make escape-clause investigations “upon 
request of the President, upon resolution of either House of Congress, 
upon resolution of either the Committee on Finance of the Senate or 
the Committee on Ways and Means of the House of Representatives, 
upon its own motion or upon application of any interested party.” 

No escape-clause investigations have been initiated by request of 
the President or on the Commission’s own motion * either before or 
after enactment of the legislation relating to the escape clause. One 
escape-clause investigation (relating to acid-grade fluorspar) was 
made in response to a resolution of the Committee on Finance of the 


% Of the remaining 7 applications for escape-clause investigations before enactment of 
the Trade Agreements Extension Act of 1951, one was withdrawn by the applicant without 
a formal investigation being instituted, investigations were ordered and reports submitted 
in 2 of the cases and 4 cases, which were pending when the Trade Agreements Extension 
Act of 1951 became effective, were treated as cases to be dealt with according to the 
Commission’s instructions under the act. 

2 The full text of secs. 6 and 7 of the Trade Agreements Extension Act of 1951 is set 
forth in the appendix to this report, which includes the principal laws, Executive orders 
and procedural rules relating to the subject-matter of this report. 

See. 8 (a) of the Trade Agreements Extension Act of 1951 contains provisions relating 
to the administration of the escape clause as well as to sec. 22 of the Agricultural Adjust- 
ment Act. The provisions of sec. 8 (a) are not here discussed, because they have not been 
invoked in any escape-clause case nor in any proceeding under sec. 22 of the Agricultural 
Adjustment Act. 

2% The Commission has used its authority with respect to making investigations on its 
own motion only in a few cases to extend the scope of investigations applied for by 
interested parties. For example, the Commission on its own motion extended the scope of 
an investigation relating to imports of watch movements—an investigation applied for by 
domestic watch-producing concerns—to cover watch parts. 
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Senate. In all other cases, escape-clause investigations have been 
initiated by application of interested parties. 

The Tariff Commission’s statutory instructions with respect to 
escape-clause investigations differ from those in Executive orders in 
that the Commission no longer has discretion to dismiss applications 
for such investigations from interested parties without formal in- 
vestigation. In recent years the Commission has held public hear- 
ings In connection with all escape-clause proceedings although the 
legislation requires that public hearings be held only if the Com- 
mission “finds evidence of serious injury or threat of serious injury 
or whenever it is so directed by resolution of either the Committee 
of Finance of the Senate or the Committee on Ways and Means of 
the House of Representatives.” 

The 1951 legislation required the Tariff Commission to complete 
escape-clause investigations within 1 year after the applications are 
filed. In cases where the Commission found grounds for withdrawal 
or modification of the concessions, it was directed to recommend to 
the President the customs treatment of the imports involved which 
would prevent serious injury or threat thereof to the domestic indus- 
tries producing like or directly competitive products. The President 
was directed within 60 days to make effective the Commission’s recom- 
mendations or to make a report to the Committee on Ways and Means 
of the House of Representatives and to the Committee on Finance of 
the Senate stating why he had not done so.2®° The Tariff Commis- 
sion was directed to submit copies of its reports and recommendations 
to the same committees at the same time the President made his re- 
ports to those committees, and in practice the Tariff Commission made 
its reports public at the same time. 

Section 7 of the Trade Agreements Extension Act of 1951 was 
amended by the Trade Agreements Extension Act of 1955 to reduce 
the period in which the Tariff Commission was required to complete 
escape-clause investigations from 1 year to 9 months and to direct 
the Tariff Commission to release its reports on all escape-clause in- 
vestigations upon completion of its investigations, Other amend- 
ments represented continuance of the effort to provide more definite 
standards for the withdrawal or modification of trade-agreement con- 
cessions under the escape clause. 

Some changes in the wording of the Executive orders and legisla- 
tion relating to the escape clause from that of the GATT escape clause 
itself have been designed to clarify its meaning. Among these it may 
be noted that the GATT escape clause refers to “unforeseen develop- 
ments” as a consideration relevant to the withdrawal or modification 
of trade-agreement concessions * while the legislation relating to the 
escape clause makes no reference to “unforeseen developments.” The 
Tariff Commission had indicated in its 1948 “Criteria” * that the term 
“unforeseen developments” in the escape clause was without any defi- 
nite significance. This interpretation was based on the view that if a 
trade-agreement concession had been followed by serious injury of 
a domestic industry, that development must have been unforeseen 


2 In some cases the President has reported that he needed additional time and/or infor- 
mation in order to make his decisions. 

*® See wording of the escape clause quoted on p. 65 of this section. 

31 Procedure and Criteria With Respect to the Administration of the “Escape Clause” 
in Trade Agreements. 
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since the declared policy was to make no concessions that would result 
in such injury. 

The wording of the Executive orders and legislation relating to the 
administration of the escape clause specifically departs from that of the 
GATT escape clause in still another respect. In the instructions to 
the Tariff Commission under the Executive orders and the legislation, 
the phrase “the domestic industry producing like or directly competi- 
tive products” replaces the phrase in the G ATT esc: upe clause reading 
“the domestic producers of like or competitive products.” The change 
signified that the phrase “domestic producers of like or directly com- 
petitive products” in the escape clause was to be construed as relating 
to producers collectively and not to marginal] producers. 


C. Questions or INTERPRETATION OF THE Esc are CLAUSE 


There has been continued controversy about the interpretation of 
the escape clause. In February 1948, in response to a resolution of 
the Committee on Ways and Means, the Tariff Commission prepared 
a memorandum setting forth, insofar as was found practicable at the 
time, the major considerations which the Commission would take into 
account in arriving at its determinations in escape-clause cases.**? No 
revised edition of this document has been issued since the enactment 
of the legislation relating to this matter and some of the statements 
in the memorandum would probably be amended in the light of the 
Commission’s statutory instructions. .Neither the Commission docu- 
ment nor the legislation, however, has indicated, or probably could 
properly indicate, all the factors to be taken into account and relative 
weights to be assigned to each, so as to remove the element of judgment 
in determining whether trade- -agreement concessions should be with- 
drawn or modified. In this connection attention is called to the fol- 
lowing quotation from the Commission’s 1948 memorandum as indi- 
cating the problems involved: 


It needs to be emphasized at the outset that, in considering 
how to determine whether serious injury has been caused 
or is threatened within the meaning of the escape clause, no 
single, simple criterion or set of criteria can be laid down for 
application i in all cases. Each case will have to be judged on 
its own merits. Some, perhaps most, of the criteria applicable 
in a given case will be similar in character to those applicable 
to the generality of cases. But the relative importance to be 
attached to these identical criteria may vary with individual 
cases. Moreover, there will often be other circumstances to 
be taken into account which are peculiar to a particular case. 
Hence, it is impossible to state categorically in advance the 
character and weight of the criteria which will govern the 
Commission’s determination of serious injury or absence of 
such injury in a given instance. All that can be done is to 
indicate and comment upon the principal factors which, so far 
as can be foreseen, will enter into the determination. 


The continuing problems in the interpretation of the escape clause 
hinge mainly on the following points: 
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1. Have imports increased absolutely or relatively within the mean- 
ing of the escape clause and related legislation and, if so, what weight. 
is to be given to this consideration in the determinations of whether 
or not the concessions should be modified or withdrawn? 

2. What is the scope of the industry to be considered as producing 
products like, or directly competitive with, particular imports? 

3. What measures are appropriate in determining whether the do- 
mestic industry concerned is seriously injured or threatened with seri- 
ous injury / 

4. What considerations are relevant to the determination of whether 
increased imports have contributed substantially to the injury of do- 
mestic industries ? 

5. What is the proper scope of Presidential discretion with respect 
to the escape clause ? 

1. Increased imports 


The escape clause makes increased imports a prerequisite to with- 
drawal or modification under that clause of concessions on the com- 
modities concerned. In the Tariff Commission’s instructions under the 
Executive orders the word “relatively” was inserted in connection with 
the increased imports that might be grounds for withdrawal or modi- 
fication of the concessions. In section 7 of the Trade Agreements Ex- 
tension Act of 1951 the relevant language is “being imported into the 
United States in such increased quantities either actual or relative.” 
The inclusion of the term “relative” or “relatively” has generally been 
construed to signify that concessions may be withdrawn, if domestic 
industries are seriously injured either by an absolute increase in the 
volume of imports or, if domestic consumption of the goods involved 
has decreased, by imports supplying an increased share of such de- 
creased consumption. In this connection, it is understood that 
although the word “relatively” does not appear in article XIX of 
GATT the contracting parties accepted the concept that a “relative” 
increase in imports could provide the basis for withdrawal or modifi- 
cation of the concession under the escape clause.™ 

The concept of an increase in imports, either actual or relative, 
involves comparisons with some past period. There has been room, 
however, for differences in interpretation as to the appropriate past 
period with which the current levels of the imports and domestic 
production should be compared. For example, during the early post- 
war years imports of many commodities increased substantially over 
the volumes imported during the war years but in many cases the in- 
creases in imports represented the resumption of prewar trade pat- 
terns. With these and other factors affecting changes in the volume 
of imports, the language of neither the escape clause nor of the related 
Executive orders and legislation provides a clear basis of resolving 
this question. It seems, however, that if it be determined that the 
domestic industry producing like or directly competitive products 
is considered to be seriously injured by import competition, the pre- 
requisite increases, absolute or relative, in the imports concerned can 
usually be found. 

Some observers have contended that failure of a domestic industry 
to retain its share of the domestic market should, of itself and without 


83 Hearings before the Senate Committee on Finance on H. R. 1612, 82d Cong., p. 1392; 
GATT document CP 2/22, Rev. 1, p. 7, par. 30. 
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regard to other factors, be considered to involve serious injury of the 
domestic industry cone erned or at least should be considered as strongly 
at evidence of such injur y. There would appear to be little 
asis in the wording of the legislation to support this contention in 
view of the numerous other considerations specified in the law. A 
review of the Commission’s escape clause reports indicates that this 
contention has not been accepted by most of the members of the Tariff 
Commission who have participated in escape-clause investigations. 
The responses of both President Truman and President Eisenhower 
to the Tariff Commission’s recommendations in escape-clause cases 
indicate that they also failed to accept the “share of the market” 
doctrine as decisive in any important degree in the withdrawal or 
modification of concessions under the trade agreements escape clause. 
Another question relating to the concept of increased imports in 
connection with the escape clause has had to do with the question 
of whether the increased imports that could properly be regarded as 
justifying withdrawal or modification of a concession must have 
been attributable to a decrease in the duty applicable to the imports 
in question. In other words, it could be sraitied that according to the 
GATT escape clause a binding of a rate could not provide the basis 
for an escape clause proceeding. It would seem that sections 6 and 7 
of the Trade Agreements Extension Act of 1951 rejected this view, 
because Congress in these sections directed that the escape clause be 
applicable when the increased imports result from the “customs treat- 
ment refiecting such concession,” as distinguished from the GATT 
language which refers to increased imports “as a result of the con- 
cession.” It appears, moreover, that prior to the enactment of this 
legislation, the Tariff Commission in its interpretation of the escape 
clause and of its instructions under Executive order had rejected the 
view that increased imports provided the basis for escape-clause ac- 
tion only if the increased imports were attributable to a reduction in 
duty made in pursuance of the trade agreement authority. Thus, 
even if the tariff concession involved only the “binding” of the tariff 
rate or dutyfree treatment, the escape clause was considered to be 
invokable if serious injury resulted or was threatened. 
2. Concept of “the domestic industry producing like or directly com- 
petitive 7 »roducts” 


As indicated, the phrase “the domestic industry producing like or 
directly competitive products” represents a clarification of the phrase 
of the GATT escape clause reading “domestic producers of like or 
directly competitive products.” There have remained considerable 
differences of opinion as to the scope of the domestic industries to 
which attention should be given in the administration of the escape 
clause although an amendment of the legislation in 1955 represented 
an effort to clarify the matter. 

This problem arises in part from the element of judgment as to 
what domestic products are to be considered “like or directly com- 
petitive” with particular categories of imports. For example, the 
question may be raised as to whether lightweight imported motor- 
eycles or motor scooters are to be considered “like or directly com- 
petitive” with heavyweight domestically produced motorcycles and 
whether domestically produced chinaware that is retailed in substan- 
tial quantities at certain prices is “like or directly competitive” with 
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imported chinaware sold in the same retail establishments at substan- 
tially lower prices. 

Another problem in interpreting the phrase “domestic industry pro- 
ducing like or directly competitive products” involves situations where 
articles not “like or directly competitive” with the particular imports 
are produced in the same domestic establishments which produce the 
“like or directly competitive” articles. A further ramification appears 
where some of the domestic establishments produce the materials from 
which the “like or directly competitive” articles are derived, while 
others purchase rather than produce such materials. In such cases, 
does the domestic industy producing “like or directly competitive” 
products include operations involved in the production of the less 
advanced materials? 

It may be noted that, in the recently concluded escape-clause in- 
vestigation with respect to imports of ground-fish fillets, the Tariff 
Commission considered the domestic ground-fish fishing operations 
as part of the domestic industry producing ground-fish fillets. The 
domestic fishing vessels and their crews provide the raw materials 
from which the domestic fillets are produced but do not produce fillets. 
It might be argued therefore that, under the “segmentation” amend- 
ment the fishing operations were not part of the domestic industry 
producing ground-fish fillets. It appears, however, that the domestic 
fishing operations were those of chief interest in the case and that 
the Tariff Commission properly considered the impact of the im- 
ports of the fillets on the domestic ground-fish fishing operations. 

In further illustration of this problem, attention may be called to 
certain questions that apparently arose in some of the escape- -clause 
investigations conducted by the Tariff Commission. In an inves- 
tigation relating to imports of garlic (completed in 1952), the Com- 
mission noted that vate was the sole product of only a few, if any, 
of the farms that accounted for the bulk of the domestic crop and 
that only a small part of the land, labor, and equipment employed 
in the cultivation and harvesting of garlic was employed exclusively 
for that crop. A somewhat similar question appeared in an escape- 
clause investigation of glace cherries (also completed in 1952) where 
all the domestic producers concerned also produced a variety of other 
products. 

It appears further that, the interpretation of the phrase “the domes- 
tic industry producing like or directly competitive products” in a 
broad sense, to include operations connected with the production of 
the whole range of products produced in the establishments concerned, 
would be generally less conducive to providing escape-clause relief 
than the narrow interpret: ition of the camiate industry concerned. 

It was with a view to clarifying the law in this respect that one of 
the 1955 amendments of section 7 of the Trade Agreements Extension 
Act of 1951 was enacted. The amendment consisted of the addition 
of paragraph (e) to section 7 and provides that, the domestic indus- 
try producing “like or directly competitive products” shall be con- 
strued to mean “that portion or subdivision of the producing organ- 
izations manufacturing, assembling, processing, extracting, growing 
or otherwise producing like or directly competitive products in com- 
mercial quantities.” That language is followed by: 


In applying the bay sentence the Commission shall 
(so far as practicable) distinguish or separate the operation 
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of the producing organizations involving the like or directly 
competitive products or articles referred to in such sentence 
from the operations of such organizations involving other 
products or articles. 


This so-called segmentation amendment did not eliminate the ques- 
tion of interpretation under discussion. For example, it remains 
unclear whether, if the “like or directly competitive” articles involved 
are regularly and continually produced in conjunction with other 
articles and by the same workers and facilities, it was the intent of 
Congress that “the domestic industry” should be construed to cover 
only that portion of the workers’ time and the facilities directed to 
the production of the “like or directly competitive” articles. Such 
an interpretation would lead to the conclusion that “a domestic indus- 
try” was being injured, if articles not like or directly competitive with 
the imports in question provided for much more profitable utilization 
of the labor and facilities concerned than they had previously done 
and, as a result, the domestic production of “like or directly com- 
petitive products” had sharply decreased or been discontinued entirely. 


3. The measurement of serious injury to domestic industry 


Determination of whether the domestic industry concerned is seri- 
ously injured has apparently been the decisive consideration in most 
escape-clause investigations. Section 7 of the Trade Agreements Ex- 
tension Act of 1951 provides that the Tariff Commission in arriving at 
such determinations 


without excluding other factors shall take into consideration 
a downward trend of production, employment, prices, profits, 
or wages in the domestic industry concerned or a decline in 
sales, an increase in imports, either actual or relative to do- 
mestic production, a higher or growing inventory, or a decline 
in the proportion of the domestic market supplied by domes- 
tic producers. 


The various types of considerations enumerated in the legislation as 
a basis for arriving at these conclusions reflect to a considerable de- 
gree the criteria previously adopted by the Tariff Commission, as 
discussed above. Neither the Commission’s announcement of criteria, 
however, nor the legislation have established clear and certain rules 
as to how the measurement of injury that is to be considered serious, 
within the meaning of the escape clause and related legislation, was 
to be made. That this is the case is indicated by the phrase in the leg- 
islation, “without excluding other factors,” and also by the fact that 
the enumeration of the various considerations is not accompanied by 
any indication of the weight to be given to these in the final conclu- 
sions of the Commission. 

The problem of defining the seriousness of the injury to a domestic 
industry has raised the question of whether injury is to be regarded 
as represented by the historical change in an industry’s economic and 
financial position. The language “downward trend of production, 
employment, price, profit,” etc., suggests that this may be the case. 
However, it is not specifically so stated and such a provision would 
raise further questions. If, for example, an industry has been ex- 
tremely profitable for many years and concurrently with an upsurge 
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of imports its profits have fallen to something like the average for 
related domestic industries, should such a development be considered 
“serious injury” within the meaning of the escape clause and related 
legislation? Or, suppose that an industry has been of doubtful 
profitability for many years and an upsurge of imports of like or 
directly competitive products has given it the coup de grace, should 
such an industry be considered seriously injured when, before its de- 
mise, it afforded little incentive to its operators to continue in business ? 
4. Appraisal of the contribution of imports to the injury of domestic 
industries 

Another problem in the interpretation of the escape clause and re- 
lated legislation arises from the fact that deterioration in the position 
of domestic industries is frequently the result of a complex of factors. 
A question of judgment therefore arises as to the importance of the 
impact of import competition to any injury of the domestic industries 
that may have occurred. This problem may be illustrated by refer- 
ence to the reports of the Tariff Commission in its escape-clause in- 
vestigations of imports of chalk whiting and hand-blown glassware. 

In the case of chalk whiting there had been a substantial increase in 
imports and a substantial decrease in domestic production, but there 
had also been large increases in the domestic production of ground- 
limestone whiting and precipitated chalk. The latter materials were 
used in the production of certain more advanced products in which 
chalk whiting is also used. Under these circumstances, some of the 
members of the Commission concluded that the injury to the domestic 
producers of chalk whiting was in large part attributable to the com- 
petition of ground-limestone whiting and precipitated chalk. They 
also concluded that the import competition that the domestic producers 
of chalk whiting were experiencing did not contribute in any im- 
portant degree to the deterioration of the position of the domestic 
producers. One Commissioner, however, took the position that chalk 
whiting supplied a market which, though reduced by the competition 
of the other materials, had been in recent years in substantial degree 
distinct from that for ground-limestone whiting and precipitated chalk 
and that the imports of chalk whiting were seriously injuring the 
domestic producers of chalk whiting. 

In the hand-blown glassware investigation, the commissioners who 
did not find grounds for recommending withdrawal or modification of 
the concession placed considerable importance on the view that domes- 
tic machine-made glassware had been displacing the hand-blown prod- 
uct and that the increased imports of the hand-blown product were a 
distinctly secondary factor in the decrease of the domestic production 
of this product, as well as in the profitability of its production. Here 
again, however, the commissioners who found grounds for recom- 
mending the application of increased duties to imports concluded that 
the hand-blown glassware supplied a distinct demand. Similar con- 
siderations have apparently been involved in some other escape-clause 
investigations. 

In an effort to clarify this matter, the Trade Agreements Ex‘ension 
Act of 1955 amended section 7 of the Trade Agreements Extension Act 
of 1951 to include the following paragraph: 


Increased imports, either actual or relative, shall be con- 
sidered as the cause or threat of serious injury to the domestic 
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industry producing like or directly competitive products when 
the Commission finds that such increased imports have con- 
tributed substantially toward causing or threatening serious 
injury to such industry. 


This language indicates that increased import competition need not 
be the sole cause of the injury of domestic industries as a basis for 
withdrawal or modification of the concession. On the other hand, it 
also indicates that imports should be determined to be an important 
factor of such injury, in order to provide the basis for escape-clause 
action. It appears, however, that the amendment has not removed 


the element of judgment which is left to the Tariff Commission in this 
matter. 


5. Scope of Presidential discretion with respect to the escape clause 

The Tariff Commission’s responsibility is to recommend to the 
President relief in such cases as it finds appropriate. The President 
is given the discretion to accept or reject the Commission’s recom- 
mendations. 

The power of the President to put into effect relief measures under 
the escape clause is based on the same statutory language as that 
authorizing changes in tariff rates and other regulations of imports 
in pursuance of foreign-trade agreements. This statutory authoriza- 
tion is found in section 350 (a) of the Tariff Act of 1930 as amended, 
which authorizes the President to— 


proclaim such modifications of existing duties and other im- 
port restrictions, or such additional import restrictions, or 
such continuance, and for such minimum periods, of existing 
customs or excise treatment of any article covered by foreign- 
trade agreements, as are required or appropriate to carry out 
any foreign-trade agreement that the President has entered 
into hereunder. 


Section 350 (a) also authorizes the President to terminate any such 
proclamation in whole or in part at any time. The permissible 
“modifications of duty” include increases as well as decreases. 

As to increases in duty, section 350, as amended, provides that 
the President may: (1) proclaim an increase in the rate 50 percent 
above the rate in effect January 1, 1945; or (2) withdraw all trade- 
agreement reductions on an article which in particular cases might 
result in a higher rate than that which may be proclaimed under the 
first alternative. : 

The authority of the President to proclaim “additional import 
restrictions” includes authority to proclaim quotas on imports. 
Although his authority to increase tariffs is subject to mathematical 
limitations as set forth above, there is no limitation on the restrictive- 
ness of the quotas that he may proclaim, other than to determine that 
the restriction proclaimed is “required or appropriate” to carry out 
the policy of the trade-agreements legislation. Thus, if the President 
should determine that the maximum permissible increase in tariff 
would be inadequate to prevent serious injury to an American indus- 
try, he has legal power to put into effect such quotas or other forms 
of quantitative limitation on imports as he finds appropriate to pre- 
vent such injury. 
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The present limitation on tariff mereases to 50 percent above the 
rate in effect January 1, 1945, is more restrictive on the authority of 

the President to increase tariffs than was the case under the original 
Trade Agreements Act of 1934. Under that act the President had 
authori ity. to raise rates 50 percent above the then existing rates which, 
for the most part, were those prescribed by the Tariff Act of 1930. 
The rates existing in 1945 had in many instances been reduced pur- 
suant to the Trade Agreements Act, as amended, and were below 
those originally prescribed by the Congress. 

The reduction in the power of the Pr resident to increase duties was 
an incident of the 1945 legislation which increased the President’s 
power to reduce duties. So far as can be ascertained from the records 
of the 1945 legislation, no consideration was given at the time to the 
restriction on the President’s tariff- increasing power; attention ap- 
pears to have been focused entirely on whether the Congress should 
authorize the President to make further reduetions. 

One unanticipated result of the restriction’on the President's power 
to increase tariff rates may be to promote the use of import quotas. 
If the Tariff Commission determines that the maximum permissible 
increase in the tariff rate is inadequate to prevent injury to the do- 
mestic industry, it is called upon to recommend that the President 
impose absolute quotas on imports. The Commission, either by a 
majority or equally divided vote, has recommended quotas in four 
escape-clause cases, but the President has never put quotas into effect 
in pursuance of an escape-clause proceeding. 

In view of the fact that the protective measures authorized by 
Congress to implement the escape clause are such as the President 
may find are “required or appropriate,” the Presicent has the final 
authority under existing law to determine whether any increased 
protection of the domestic industries concerned should be provided. 
This means that the President is authorized to and does review the 
findings of the Tariff Commission. Of 22 recommendations for escape- 
clause relief sent to the President by the Commission, the President has 
approved the Commission’s recommendations i in 5 cases; in 14 cases 
he has disagreed with the Commission findings and has not imposed 
increased import restrictions; in 2 cases he has proclaimed smaller in- 
creases in duty on the imports involved than those recommended by 
the Commission; and 1 case is still pending in the White House. 

The question of whether the President should have authority to 
review the factual determinations of the Tariff Commission has re- 
ceived considerable attention in recent years. On the one hand, it 
is contended that section 6 of the Trade Agreements Extension Act 
of 1951 provides that wherever serious injury results, tariff con- 
cessions should be modified or withdrawn. It would follow from this 
contention that the discretion that the President can exercise with 

respect to Tariff Commission findings relates only to whether he 
agrees with the facts as to serious injury as found by the Commission— 
that if he does agree that such injury has been caused or is threatened 
he must, in view of section 6, modify or withdraw the concession. The 
discretion he enjoys therefore, according to this interpretation, relates 
only to the finding of serious injury. On the other hand, there are 
those who contend that the discretion which the President can proper- 
ly exercise may reflect his concern with other aspects of the escape- 
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clause action, as well as with those relating to the serious injury of 
domestic industries. These other considerations are generally de- 
scribed in terms of national interest or security considerations and 
involve implications which the Tariff Commission is not instructed 
to take into consideration. 

Proposals have been made to make the Tariff Commission’s factual 
findings binding on the President; however, most critics of the admin- 
istration of the escape clause apparently accept the view that, if the 
trade-agreement program is to be continued, it is appropriate that 
some discretion be left with the President to accept or reject the Com- 
mission’s recommendations in escape-clause cases. 

Summary of the problems of interpretation: The foregoing review 
of the problems involved in the interpretation of the escape clause 
indicates that the intent of Congress in enacting and amending legis: 
lation relating to this matter has been to afford easier and more general 
access to escape-clause relief for domestic industries. It appears, how- 
ever, that a wide latitude of judgment remains with the Tariff Com- 
mission in its determinations as to the conditions which justify with- 
drawal or modification of trade-agreement commitments. Similarly 
appears that a wide latitude of judgment remains with the President 
under the trade-agreements legislation with respect to his acceptance 
or nonacceptance of Tariff Commission recommendations. Indeed it 
would appear doubtful, if the trade-agreement program is to be con- 
tinued, that the legislation could be appropriately modified to greatly 
restrict administr ativ e discretion in these matters. 


D. Criticism or THE Escape CLAUSE AND ITs ADMINISTRATION 


Criticisms of the escape clause and related legislation and the ad- 
ministration thereof have come from both those who have stb 


and those who have opposed tariff reduction and a liberal import 
policy. 


1. Criticisms by exponents of liberal trade policy 

Most of the criticism from the exponents of liberal trade policies 
has been directed at the existence of the escape clause and related 
legislation rather than at the actions that have been taken in pursuance 
thereto. This is probably due to the fact that very few trade-agree- 
ment concessions have been withdrawn or modified in pursuance of 
escape-clause proceedings. Nevertheless, exponents of liberal trade 
policies have questioned the appropriateness of the actions taken in 
most, if not all, of even those few cases. They contend that the Tariff 
Commission and the President have been too readily persuaded that 
the American industries concerned were experiencing serious injury 
as a result of increased imports. Their criticism of the escape clause 
has been directed mainly to the point that the escape clause has im- 
plied, or can be interpreted to imply, less thoroughgoing movement 
toward the liberalization of United States import policy than they 
desire. The legislation relating to the escape clause has been more 
strongly criticized from this point of view than the trade-agreement 
escape clauses themselves which were included in United States trade 
agreements before there was any legislation specifically relating to 
the matter. The concentration of such criticism on the legislation is 
attributable to the fact that, as already indicated, the intent of the 
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legislation has apparently been to promote the application of a more 
rotectionist policy in the application of the escape clause than had 
en pursued. 

The so-called segmentation amendment has been the basis of spe- 
cial objection. This criticism rests-on the view that frequently the 
domestic production of a particular and narrow category of goods 
should not be identified as “a domestic industry” in the proper applica- 
tion of the policy represented by the escape clause. The critics point 
to the fact that in a diversified industry, resources can and do shift 
from the production of one product to that of other products. If 
such a shift occurs without “serious” impairment in the economic posi- 
tion of the labor and facilities involved, it is contended that there 
should be no ground for action under the escape clause even though 
the segmentation amendment. would seem to point to withdrawal or 
modification of the concession. In line with this general point of view, 
some proponents of a liberal import policy have contended that the 
development of the concepts connected with the application of the 


escape clause have been wrongly conceived—that the escape clause 


should be invoked only to prevent serious impairment of the economic 
position of workers and resources, rather than to prevent declines 
in the domestic production or profitability of the domestic production 
of particular goods. 

Most of the proponents of tariff reduction and liberal import poli- 
cies have generally been disposed to accept the view that there is 
need for some escape from trade-agreement commitments on account 
of serious injury to domestic industry. Generally, however, they 
consider that such escape should,be taken only to prevent the curtail- 
ment of such domestic production as is essential to the defense base 
or to prevent extraordinary, and for the most part temporary, hard- 
ships to domestic industries from the impact of import competition. 
In summary, this view is that action under the escape clause should 
be taken only under exceptional circumstances and for the most part 
only to allow for a period of adjustment, rather than to prevent the 
shift of domestic labor and resources from industries for which tariff 
protection is important to industries that can compete with imports 
with only very limited, if any, tariff protection. They point to the 
fact that the escape clause and the related legislation both specify 
that the relief shall be for such time as is necessary to prevent serious 
injury. 

Another criticism is that these features render uncertain the reli- 
ance which foreign countries and foreign enterprises can place on 
United States trade-agreement commitments. It is contended that, 
because of the escape clause, foreign countries cannot confidently 
depend on the United States market for their products if they should 
be successful in developing or expanding such markets. Thus it is 
contended that the escape clause is a more serious deterrent to the 
expansion of international trade than its limited application by the 
United States so far would indicate. 

2. Criticisms by opponents of liberal trade policy 

The protectionist criticisms of the escape clause and its administra- 
tion are directed more particularly at the difficulties and delays of 
«domestic industries in securing escape-clause relief. Such critics con- 
iend that the need for escape-clause relief and the justification for 
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relief under the policies enunciated by Congress are not to be measured 
by the number of applications to the Tariff Commission for escape- 
clause investigation, since the expense and length of time involved 
in carrying through such investigations are serious deterrents to their 
initiation. They ‘further contend that the outcome of ese: ape-clause 
investigations has led domestic industries to feel that they have little 
chance of securing escape-clause relief, even though the policy 
enunciated in the escape clause and the related legislation would 
justify such relief. 

It is alleged that the Tariff Commission requires information in con- 
nection with escape clause proceedings that should not be required 
for its escape-clause determinations. Consequently, the Commission’s 
investigations are unnecessarily time consuming and place heavy 
burdens on the domestic industries concerned. It is also contended 
that, after the Commission has completed investigations in which it 
has recommended withdrawal or modification of concessions, the 
President (acting on the advice of agencies other than the Tariff Com- 
mission) has frequently failed to accept such recommendations, It is 
pointed out that the Tariff Commission is a bipartisan, objective, fact- 
finding agency, that its hearings in connection with escape-clause in- 
vestigations are public, and that its reports are published and are 
therefore subject to criticism and refutation by interested private 
parties. On the other hand, the advice and information given to the 
President by other agencies are not published and consequently in- 
terested parties have no opportunity to contest the information on 
which the President bases his decisions. 


General comment on criticisms 


The escape clause has commanded more attention in the hearings of 
the subcommittee than any other single aspect of our tariff laws. It 
has come to be the focus of much of the controv ersy over the trade- 
agreements program because, on the one hand, it is the major avenue 
prescribed by Congress for obtaining increased protection from im- 
ports and because, on the other hand, ‘it is the major reservation to the 
principle of tariff reduction embodied in the trade-agreements pro- 
gram. In particular, because of the latitude provided both with re- 
spect to the determin: ition of injury by the Tariff Commission and with 
respect to the exercise of Presidential discretion in accepting, reject- 
ing, or modifying recommendations on the part of the Commission, 
the debate over the esc ape clause has centered on the considerations, 
criteria, and standards that should govern Tariff Commission deter- 
minations and the exercise of Presidential discretion. 

On the one hand, it is argued that the escape clause should be ap- 
plied to afford “permanent ‘and adequate” tariff and/or quota protec- 
tion for all domestic industries as is required by considerations of 
avoiding or remedying injury that in some measure is attributable to 
imports. 

On the other hand, it is contended that the escape clause should be 
applied only after the most rigorous tests of injury to domestic indus- 
tries are met, including proof of the existence of direct and substan- 
tial causal connection between the tariff concession and the increased 
imports, on the one hand, and the increased imports and the serious 
injury on the other. This point of view maintains that the escape 
clause should be applied only in order to provide temporary relief to 
ease the adjustment of domestic industry to import competition. 
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There is much in the totality of the trade agreements legislation and 
administration of the escape clause to support both points of view as 
indicated by the wide range of possible interpretations of the policy 
represented by the trade agreements program as enunciated by the ex- 
ecutive branch and of the policy represented by the trade agreements 
legislation. Any assessment as to which view is correct or proper 
must depend on the judgment one makes as to the appropriate role of 
the escape clause in the trade agreements program. This is a subject 
deserving of serious consideration. 

There can be no question that the escape clause and related legis- 
lation could be applied in such a manner as to severely conflict with 
the program of tariff reduction. It is contended by some that, if the 
escape clause were to be interpreted in a highly protectionist sense, 
the conflict between the two would be so serious as to threaten a reversal 
of the policy represented by the trade agreements program; it could 
result m levels of import protection more restrictive than those pro- 
vided for by the Tariff Act of 1930. This derives from the fact that 
the Tariff Commission may recommend, and the President may pro- 
claim, either a modification or a withdrawal of the tariff concession 
(a return to the 1930 duty rate) or an increase in the duty by 50 per- 
cent above the level in effect on January 1, 1945, which, in some in- 
stances, could lead to rates higher than the 1930 rates. More im- 
portant, from this point of view, is the possibility of quotas being 
imposed where no such restrictions were previously used. The poten- 
tial for putting into general effect such restrictive import treatment 
would, of course, depend on a restrictionist interpretation of the 
escape clause by the Tariff Commission and a disposition on the part 
of the President to accept such findings and recommendations. But 
it is noted by some observers that, given the escape clause (as well 
as the 1955 national security amendment) on the one hand and, on 
the other hand, the very modest tariff reduction authority which the 
President now has, the trade agreements program today has a more 
protectionist than trade expansionist potential. 

The foregoing discussion is not offered as a prognosis of what 
will happen under the escape clause; rather, it is intended to illu- 
minate the problems that surround a proper understanding of the 
nature of the escape clause and its role in the trade agreements 
program. 


|. Readjustment assistance 


It was suggested by several witnesses appearing before the sub- 
committee that some form of readjustment assistance should be pro- 
vided for industries that are confronted with serious injury as a 
result of import competition. It was suggested that such a pro- 
gram would improve the operation of the trade agreements program 
by reducing the cases in which the escape clause would be invoked, 
by providing a more effective form of assistance than that afforded 
by increased import restrictions and by easing adjustments which, 
in the majority of cases, would take place in any event. 

It should be pointed out that in a dynamic economy there are 
many factors that necessitate adjustments of production of partic- 
ular goods and that it would be difficult to identify separately the 
appropriate assistance to be given in order to take account of the 
effects of import competition. This has led some observers to the 
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view that the adjustment assistance should be afforded by the Gov- 
ernment (for example, as assistance to depressed areas) without re- 
gard to the particular circumstances promoting the need for adjust- 
ment. The subcommittee has not given detailed attention to the 
problems that would be involved in the application of such a pro- 
gram of readjustment assistance. 


E. Tue Peru. Pornr: Concept AND PROCEDURES 


The peril point concept was implicit in the policy enunciated by 
the President at the time of the initiation of the trade agreements 
program in 1934 and has been repeatedly reaffirmed by the officials 
administering the program under the President’s direction. The peril 
point policy is to avoid trade commitments that may be seriously 
injurious to domestic industries or interests. The declarations on 
this matter have implied that, generally, the minimum rates of duty 
or other import restrictions that would be necessary to prevent serious 
injury of domestic industries from import competition could be identi- 


fied and that less restrictive customs treatment than these minimums. 


or peril points would be avoided. However, no special procedure was 
set up for determining the appropriate peril points in the tariff treat- 
ment of particular imports until legislation was enacted to provide 
for such procedure in 1948. Until that time, the recommendations 
and advice given the President on these as on other features of the 
trade agreements program apparently were provided by or through 
the Trade Agreements Committee. 

The Trade Agreements Extension Act of 1948 provided for the 
determination of peril points on all classifications of imports that 
might thereafter be made the subject of trade agreement commitments 
(under section 350 of the Tariff Act of 1930—the Trade Agreements 
Act). It provided that, before entering into trade agreement neotia- 
tions with foreign countries the President should furnish the Tariff 
Commission with a list of all imports which are to be considered for 
possible modification of duties or other import restrictions. The Com- 
mission was directed to find: 


(1) the limit to which such modification, imposition, or 
continuance may be extended in order to carry out the pur- 
pose of such section 350 without causing or threatening seri- 
ous injury to the domestic industry producing like or directly 
competitive articles; and (2) if increases in duties or addi- 
tional import restrictions are required to avoid serious injury 
to the domestic industry producing like or directly competi- 
tive articles the minimum increases in duties or additional 
import restrictions required. 


In addition, no foreign trade agreement was to be entered into until 


the Commission had made its peril-point report to the President or 
until the expiration of the 120-day period. The President is not 
obliged to give effect to the Tariff Commission’s peril point recom- 
mendations, but if he fails to do so he must report to Congress within 
30 days, giving his reasons for not doing so. 

While the 1948 legislation was in effect, the United States partici- 
pated in trade-agreement negotiations at Annecy, France, in connec- 
tion with the extension of the General Agreement on Tariffs and 
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Trade and the accession of additional countries to the agreement. A 
peril-point investigation was conducted by the Tariff Commission in 
anticipation of these negotiations, but before the Annecy negotiations 
were completed the T rade Agreements Extension Act of 1949 had been 
enacted. The latter act repealed the peril-point provisions enacted in 
the Extension Act of 1948. As a result, the Annecy protocol of the 
General Agreement on Tariffs and Trade was made effective under 
legislation not containing the peril-point provision. The same was 
true of the trade-agreement negotiations conducted in connection with 
the extension of the General Agreement on Tariffs and Trade at Tor- 
quay, England, in 1950. 

The Tr, ade Agreements Extension Act of 1951, however, restored 
the peril-point provisions to the trade-agreements legislation. Since 
1951 the peril-point procedure has been followed in connection with 
the trade-agreement negotiations leading to the accession of Japan to 
the GATT. These provisions have also been in effect with respect to 
the negotiations participated in by the United States at Geneva, Swit- 
zerland, in 1956 in connection with the extension and revision of the 
General Agreement on Tariffs and Trade. Agreements supplemen- 
tary to earlier bilateral agreements have also been negotiated with 
Venezeula and Switzerland under the trade- agreements legislation as 
amended in 1951. These negotiations were ‘therefore conducted in 
accordance with the peril-point provisions. 

In the trade-agreement negotiations concluded since 1951, the Presi- 
dent has failed to comply with the Tariff Commission’s peril-point 
findings on only three of the many classifications of imports covered 
by concessions. 

The trade-agreements legislation provides that the same concepts 
with respect to “serious injury,” the scope of the domestic industry con- 
cerned, and so forth are to be relevant to peril-point determinations 
as to escape-clause deter minations of the Tariff Commission. Much 
of the criticism of the escape clause already discussed, therefore, also 
applies to the peril-point provisions of the trade-agreements legisla- 
tion. As in the case of escape-clause findings and recommendations 
of the Tariff Commission, the President is not bound by the Commis- 
sion’s peril-point findings. However, as in the case of the Commis- 
sion’s escape-clause rec ommendations, the President is required to re- 
port to the Congress wherein he has made trade-agreement commit- 
ments contrary to the Commission’s findings. Similarly, the Commis- 
sion is required in such cases to submit to the Committee on Ways and 
Means of the House of Representatives and the Committee on Finance 
of the Senate a copy of the portions of its peril-point report to the 
President dealing with articles with respect to which the peril-point 
findings have not been complied with. 

The peril-point procedure has also been the subject of criticisms 
independent of those made of the eseape clause. Some exponents of 
liberal international trade policies contend that the peril-point proce- 
dure is an unnecessary encumbrance to entering into trade agreements 
with foreign countries. Given the escape clause as a feature of the 
agreements, it is contended that there is no justification for the re- 
quirement of peril-point determinations by the Tariff Commission. It 
is pointed out that precise judgments cannot be made as to the impact 
on domestic industries of imports of particular goods that would enter 
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under various rates of duty. Escape-clause determinations, it is said, 
at least are based on past and current experience, while peril-point de- 
terminations must rest on forecasts. 

The rejoinder of the defenders of the peril-point provisions is that 
they require only that the Tariff Commission make findings on mat- 
ters that are said to have been the subjects of careful consideration by 
the Trade Agreements Committee before the peril-point provisions of 
the legislation were enacted. It is further contended by the advocates 
of the peril-point procedure that the Tariff Commission, with its ex- 
pert staff, is the appropriate body for making peril-point deter- 
minations. 

There has also been considerable dissatisfaction with the adminis- 
tration of the peril-point provisions on the part of those advocating 
adequate protection of domestic industry. In particular it is con- 
tended that the Tariff Commission cannot, in the 120-day period al- 
lowed for its peril-point investigation, assemble and analvze the infor- 
mation that should be relevant to its determinations, Here, as with 
respect to the escape-clause investigations, however, the criticisms 
come fundamentally to the contention that the Commission’s findings 
are frequently not in accord with the merits of the individual cases, as 
viewed by the critics. 


V. INTERNATIONAL TRADE POLICY IN RELATION TO 
DOMESTIC AGRICULTURE 


Important support for the trade-agreements program at the outset 
came from spokesmen for agricultural groups. They felt that previ- 
ous tariff policies had hurt important sectors of United States agri- 
culture such as cotton, wheat, and tobacco which had been sold in vol- 
ume abroad. Domestic agricultural interests favored the program in 
the hope that it would result in reducing the United States tariff and 
in increasing imports, mainly of industrial products, and because the 
reciprocal concessions obtained abroad would improve the export mar- 
kets for American agricultural products. 

Testimony received by the subcommittee and statements submitted 
indicate that the program continues in general to have widespread 
support from United States agricultural interests. Some of these 
spokesmen, however, indicated that there has been too much restraint 
in duty cutting on imports of industrial products. Further, some be- 
lieve the escape clause and the national-security amendment show too 
great an inclination to restore or increase tariff protection for domes- 
tic manufacturing and mining industries. These provisions, it is al- 
leged, make uncertain the future of concessions made under the trade- 
agreements program—concessions intended to stimulate imports that 
would be advantageous to our export trade in agricultural products 

Analysis of the relation of the trade-agreements program to agri- 
culture is complicated by the fact that during the period of the pro- 
gram various other governmental programs for improving the position 
of domestic agriculture have been introduced. A number of these 
other programs have been designed in one way or another to raise or 
stabilize the prices of many domestic agricultural products without 
much regard to the prices of these products in world markets. When 
such programs result in higher prices of domestic agricultural products 
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than prices of similar products abroad (plus import costs and duties, 
if any), they operate to stimulate imports of the products concerned. 
Such imports interfere with the effectiveness of the programs in main- 
taining the prices of domestic products in the domestic market and 
sometimes increase the cost of price-support operations to the Govern- 
ment. ‘The programs may also interfere with the marketing of United 
States agricultural products in foreign markets and promote the ex- 
pansion ‘of competing agricultural pr roduction abroad. Not only do 
these programs operate at times to reduce exports of farm products, 
but by attracting imports, they sometimes lead to the imposition of 
quota restrictions under section 22 of the Agricultural Adjustment 
Act. It is contended by some that the imposition of such import re- 
strictions invites retaliator y measures by other countries against 
United States exports, par ticularly agricultural products. 

It is not the purpose of this report to appraise our Government’s 
agricultural policies. The intent here is only to discuss the relations 
between our present tariff and trade legislation and our agricultural 
programs. 

Some of the testimony with respect to the relation of our inter- 
national trade policy to domestic agriculture reflected the view that 
the Government’s agricultural programs should not, except perhaps 
temporarily and under more or less exceptional circumstances, sup- 
port the prices of domestic agricultural products above world market 
prices, A corollary of this view is that special import restrictions 
should not normally be imposed or required to prevent interference of 
imports with price-support programs for domestic agricultural 
products, because the price-support programs for such products should 
not normally aim to maintain such prices at levels which would stimu- 
late imports of the products concerned. Another corollary of this 
view is that the price-support programs for domestic agricultural 
products should not raise the prices of such products above levels 
which would interfere with the marketing of domestic surpluses of 
such products abroad without export subsidies or some other method 
of establishing a two-price system. 

In general exponents of this view hold that the programs for domes- 
tic agriculture should not normally, and in the long run, involve the 
insulation of domestic agriculture from foreign competition in domes- 
tic or foreign markets. This view, however, appears to be qualified in 
some degree even by its most thoroughgoing supporters by acceptance 
of the idea that the Government cannot properly avoid under all cir- 
cumstances operations to support the income of American farmers. 
Thus, while exponents of this view do not generally favor agricultural 
programs that would permanently insulate the prices of domestic agri- 
cultural products from world market prices, they do not advocate the 
complete elimination of all such Government programs for domestic 
agriculture. In general, however, they would favor the extension of 
whatever relief to farmers is considered appropriate in the form of di- 
rect payments rather than through price supports. 

Other representatives of agricultural interests argue that the govern- 
mental programs with respect to agriculture should have a more per- 
manent and important place in the Government’s domestic economic 
policies than is involved in the views described in the previous para- 
graph. These spokesmen for domestic agriculture contend that, 
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wherever the trade-agreements program and the liberal trade policy 
it has represented come into conflict with programs for restoring or 
stabilizing the prices of agricultural products to farmers, the liberal 
trade policy should give way in order to prevent interference with the 
agricultural programs. This point.of view. is manifested in impatience 
with any delay or restraint on the part of the Government in applying 
restrictions on imports that would interfere with any governmental 
programs that are actually put into operation or proposed with a view 
to maintaining or increasing the prices of domestic agricultural 
products. 

Between these divergent views there is room for a considerable 
range of intermediate views and positions. Such views and positions 
are apparently entertained by representatives of the large farm organ- 
izations that appeared before the subcommittee who support the trade- 
agreements program in the expectation that it will be of considerable 
importance in the maintenance and expansion of the foreign markets 
for American agricultural products; consequently they would be loath 
to see the program curtailed. Nevertheless, they would be disinclined 
to forego price-support programs that would insulate domestic agr icul- 
ture in considerable degree from the effects of declines in world ] prices 
for agricultural products. Moreover, they are for the most part 
anxious that the returns to American farmers be maintained by price 
support rather than by supplementary payments. A corollary ‘of this 
view is that tariffs or other import restrictions on imports of foreign 
agricultural products should be applied or increased even if this re- 
quires some withdrawal or qualification of commitments made to for- 
eign countries in trade agreements. Moreover, these representatives 
favor export subsidies on agricultural products or the application of a 
two-price system as a means of promoting agricultural exports, even 
when such measures are in conflict with the general policy objectives 
represented by the trade-agreements program ‘and tend to provoke dis- 
satisfaction and ill will on ‘the part of for eign countries whose agricul- 


tural products are sold in competition with our own in foreign 
markets. 


A. Section 22 or THE AcricutrurAL ApgustmEeNt Act: Concepr 
AND PROCEDURE 


Section 22 of the Agricultural Adjustment Act provides that when 
the President determines that imports are materially interfering or 
are practically certain to materially interfere with any domestic 
agricultural program operated by the Department of Agriculture, he 
shall impose suc h additional fees or import quotas as he determines 
are necessary to prevent such interference.** To aid the President 
in administering this provision, the law provides that the United 
States Tariff Commission shall conduct investigations and hold hear- 
ings to ascertain the facts. However, the Tariff Commission can make 
such investigations initially only when directed to do so by the 


% The statutory language makes sec. 22 apply if imports “render or tend to render in- 
effective, or materially interfere with” any program or operation of the Department of 
Agriculture, “or to reduce substantially the amount of any product processed in the United 
States from any agricultural commodity or product thereof with respect to which any 
such program or operation is being undertaken.” For brevity, these concepts are collec- 
tively condensed to “materially interfere with” in this report. Sec. 22 applies not only 
to the agricultural commodities but to manufactured articles processed therefrom. 
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President, and the President does not issue such directions until so 


requested by the Secretary of Agriculture. The Secretary of Agricul- 
ture makes preliminary investigations to determine the facts prior to 


‘his recommendation to the President. Section 22 limits the height of 


the fees that may be imposed, on imports under that section to 50 
percent ad valorem; it also prescribes that the quotas imposed on im- 
ports may not be less than 50 percent of the quantities imported during 


‘@ previous representative period. 


Section 22 was first enacted in 1935, It applied to programs under 
the Agricultural Adjustment Act of "1933 and initially permitted the 
President only to impose quotas on imports in support of such domestic 
programs (49 Stat. 773). The following year it was amended so as 


‘to give protection ales to programs under the Soil Conservation 


and Domestic Allotment Act (49 Stat. 1152). This assumed greatly 
increased importance following invalidation by the Supreme Court 
of many of the basic features of the Agricultural Adjustment Act 


(United States v. Butler, 297 U. S. 1). In 1937, the Congress re- 


enacted section 22 by the Agricultural Marketing Agreement Act 
(50 Stat.-246) in order to remove any doubts that may have arisen 
as a result of the decision in the Butler case. 

The first formal investigation under section 22 in 1939 concerned 
cotton, which was subject to a program under the Soil Conservation 


‘and Domestic Allotment Act. In 1939 the Secretary of Agriculture 
decided to grant an export subsidy on cotton under section 32 of the 


act of August 24, 1935 (49 Stat. 774). The export subsidy program 
was not then eligible for protection under section 22, but the Tariff 
Commission found that the imports were interfering with the Soil 


‘Conservation and Domestic Allotment program and this finding pro- 


vided a basis for the imposition of quotas on imports of cotton. One 
result of the cotton investigation was that the following year the 


‘Congress brought section 32 programs (including export-subsidy pro- 
‘grams) within the protection of section 22. Another result was the 


recognition that additional duties or fees on imports might be more 
appropriate than import quotas for protecting programs such as 
those involving an export subsidy, because the fee might adequately 
offset the export subsidy without getting into the rigid limitations of 
an absolute quota. The Congress amended section 22 to provide 
authority to impose fees up to 50 percent ad valorem when the Presi- 
dent. determines that such fees were necessary to protect one of the 
specified programs. 

Another feature of the 1940 congressional action was the direction 
that section 22 might be invoked not only when imports “are” being 
imported in such quantities as to interfere with the domestic pro- 
gram (as the 1935 amendment was limited). but also in cases where 
the imports are “practically certain” so to be imported. This amend- 
ment resulted from the experience in the wheat case under section 22. 
Wheat was the subject of a program under the Soil Conservation and 
Domestic Allotment Act. In 1939 the Secretary of Agriculture re- 
quested the President to direct the Tariff Commission to make an 
investigation under section 22. The Commission ordered the in- 
vestigation but promptly learned that wheat imports were inconse- 
quential at the time and therefore did not “materially interfere” with 
the program. While as events were developing it appeared practically 
certain that imports would so increase, the language of the law did 
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not permit action. Accordingly, in the 1940 amendments the Congress 
permitted action under section 32 to be taken on a determination of 
practical certainty (54 Stat. 17).* 

During World War IL our domestic agricultural programs were 
distinctly changed. For the duration of the war and for a guaran- 
teed period of at least 2 years after the war, the emphasis was shifted 
from the soil-conservation approach to a mandatory support at 90 
percent of parity for the basic crops and for those nonbasics where 
production increases had been requested under the Steagall amend- 
ment. These supports were provided by direct purchase or nonre- 
course loans, but the laws under which they were administered did not 
come within the purview of section 22. With the termination of the 
war and the reestablishment of international commerce to more or less 
normal conditions and when it appeared that the support programs 
were going to be continued beyond the 2-year period, consideration was 
given to amending the law. For some products the Government was 
guaranteeing domestic prices that were well in excess of prices 
prevailing in foreign countries. Yet there was no machinery whereby 
the executive branch could move to prevent an influx of the lower- 
priced imports from supplying domestic requirements while domestic 
production went into Government storage, thus increasing the cost 
of the direct price-support programs. 

Accordingly, in the Agricultural Act of 1948 Congress expanded 
section 22 so as to embrace any loan, purchase, or other program or 
operation undertaken by the Department of Agriculture in addition 
to the programs under the laws mentioned above (62 Stat. 1247). 
Subsequently Congress adopted amendments which permit the Presi- 
dent to take certain action in emergency cases to protect agricultural 
programs, without advance investigation by the Tariff Commission 
(65 Stat. 75: 67 Stat. 472). 

Some question has arisen as to whether section 22 is mandatory on 
the President or whether the exercise of this authority is discretionary 
with him. This results from the wording in the section that the Presi- 
dent “shall” take action. Those who insist the law was intended to 
give the President no discretion overlook the fact that the law vests 
in the President complete discretion to determine whether or not the 
facts (i. e., the interference or noninterference with a domestic pro- 
gram) actually exist. It seems clear that the President has the same 
discretion under section 22 as he has under the flexible tariff provi- 
sion (sec. 315, Tariff Act of 1922, and sec. 336, Tariff Act of 1930) 
which provides that he “shall” adjust the tariff when he finds such ac- 
tion is necessary to equalize differences in foreign and domestic costs 
of production.*® 


B. Leeat Revarionsure Berweren SecTION 22 anp TrapE AGREEMENTS 


The prewar bilateral trade agreements contained provisions limit- 
ing the application of quotas on imports on which tariff concessions 
had been granted. However, the agreements did permit quotas on im- 
ports in conjunction with programs to regulate the production, market 


% Quotas were imposed on imports of wheat on recommendation of the Tariff Commis- 
sion effective May 29, 1941. 


% Norwegian Nitrogen Co. v. United States, 288 U. 8S. 294; United States v. Bush &¢ Co., 
310 U. S. 371; Foster v. United States, 20 Ct. Cust. Pat. App. 15: Akawo v. United States, 


23 Ct. Cust. Pat. App. 75; Feltex Corp. v. United States, 21 Ct. Cust. Pat. App. 463. 
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supply, or prices of domestic articles. The only action taken under 
section 22 in the prewar period was the imposition of import quotas 
on cotton and wheat, with respect to which domestic production or 
market supply was limited under the domestic programs. Accord- 
ingly, before World War LI, there was no legal conflict between sec- 
tion 22 and the foreign trade agreements. 

The main instrument for implementing the trade-agreements pro- 
gram in the postwar period has been the General Agreement on Tariffs 
and Trade (GATT) which was made effective January 1, 1948. The 
agreement contains a general prohibition against import quotas on all 
articles whether or not tariff concessions were granted thereon. It 
includes, however, an exception relating to domestic agricultural pro- 
grams which narrows the agricultural exceptions that were customary 
in bilateral agreements, by permitting import quotas only in conjunc- 
tion with restrictions on domestic production or market supply and not 
in conjunction with direct price-support programs alone. 

Thus, although the 1948 amendment to section 22 was intended to 
protect the direct price support programs against nullification by im- 
ports, our commitments under GATT meant that we could make the 
protection effective without violating those commitments, only if the 
programs involved controls over domestic production or marketing 
of the products concerned. The 1948 amendment added a new sub- 
section (f) to section 22 which resolved the conflict in favor of the 
GATT commitment. It read as follows: 


No proclamation under this section shall be enforced in 
contravention of any treaty or other international agreement 
to which the United States is or hereafter becomes a party. 


This language was recommended by the Secretary of Agriculture after 
clearance of his proposal to expand section 22 with other interested 
Government agencies. 

The new provision appears to have been prompted by congressional 
recognition of possible conflict between our agricultural programs and 
our trade agreement commitments. The legislation directed that in 
the event of such conflict the trade-agreements commitments should 
prevail. 

In 1949 the Senate adopted an amendment to the Agricultural Act 
of 1949 reversing the language of subsection (f) to provide that no 
international agreement should be permitted to interfere with the op- 
eration of section 22, but this amendment was not accepted by the 
conference committee. In 1950 the Senate again adopted an amend- 
ment along these lines, but this amendment was completely redrafted 
by the conference committee so as to reaffirm that. the trade-agreement 
program takes precedence over section 22. *7 | 

In 1951 the question once again received legislative consideration, 
and this time the domestic agricultural program was given a clear 
priority over the trade-agreements program. Congress provided that 
no international agreement shall be applied in a manner inconsistent 
with section 22. Since that time our international commitments have 
had to be qualified on this point and the contracting parties of GATT 
have granted a waiver to the United States so that the import restric- 
tions required by section 22 are not considered as being in violation of 


" H, Rept. No. 2269, 8ist Cong. 
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GATT. However, article XI of GATT, which contains the generah 
rule against import quotas, has not been renegotiated to accommodate 
it to the 1951 amendment to section 22. The State Department has 
been severely criticized by some observers both for getting the section, 
22 waiver from the contracting parties and also for not renegotiating 
GATT to comport with section 22. 

Programs cf the Department of Agriculture in connection with 
which restrictions nay be imposed under section 22 have the twofold 
objective of raising the prices of the products to which the programs 
relate and preventing decreases in prices substantially below the sup- 
port level or other price objectives. The most important of the pro- 
grams to which the term “price-support program” has come to be 
applied are more particularly those in which price support is pro- 
vided by Government purchases of the products involved or by the 
extension to the producers of nonrecourse loans secured by such 
products at specified Jevels announced for a season in advance. In 
programs of this sort the Commodity Credit Corporation frequently 
acquires substantial stocks of the agricultural product invoived. If 
imports of such products or manufactured goods made from such 
products are available at lower prices than the prices resulting from 
the Government price supports, the imports operate to increase the 
volume of the domestic crops that come into the possession of the 
Commodity Credit Corporation. Moreover, imports in such cases 
limit the ability of the Commodity Credit Corporation to dispose of 
any stocks of the product that have come into its ownership as a result 
of its price-support operations. 

In addition to section 22 proceedings arising in connection with 
Government purchase and loan operations are proceedings which arise 
in connection with the marketing agreement and order programs. 
These programs include arrangements approved by the Department 
of Agriculture under which organizations of growers of particular 
crops agree to limit the volume of the domestic marketings of the 
products involved in the “regular channels of trade.” Here, again, if 
the products involved are obtainable from foreign sources at lower 
prices than those sought to be maintained under the marketing agree- 
ment order and programs, imports might interfere with the intended 
purpose of the programs. The section 22 proceedings are designed to 
determine whether the facts in a particular situation would justify the 
introduction or maintenance of special import restrictions, in order to 
prevent the programs from being rendered ineffective or materially 
interfered with. 


C. Tarirr Commission INVESTIGATIONS UNDER SEcTION 22 


The Tariff Commission is directed by section 22 to give precedence 
in its work to investigations under that section. These investigations 
have generally been completed in shorter periods than the Commis- 
sion’s escape-clause investigations, apparently because much of the 
information that is considered as relevant by the Commission in sec- 
tion 22 investigations was already in the possession of the Depart- 
ment of Agriculture if not of the Commission itself before the inves- 
tigation was undertaken. This, of course, is the case as regards in- 
formation on the production and marketing of domestic crops which 


come under the programs or operations of the Department of Agri- 
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culture. Data with respect to stocks of the commodities in question 
held by the Commodity Credit Corporation (which are frequently 
important to the findings in sec. 22 cases), information as to the 
past production levels of a particular product, and estimates as to 
the volume of an oncoming crop are likewise usually available at 
the outset of the investigation. In contrast, escape-clause investiga- 
tions usually involve the assembling of data ‘from domestic producers 
as to the profitability of their operations and other matters, which 
usually can be obtained only by canvassing the firms involved after 
the investigation is initiated. It appears also that section 22 inves- 
tigations are subject to less extended proceedings than escape-clause 
investigations, because questions as to whether imports are causing 
material interference with Department of Agriculture programs can 
be ascertained more definitely than those on which the Commission 
is required to make findings in escape-clause cases. 

There remains, nevertheless, an area for judgment and discretion, 
and therefore controversy, with respect to the administration of sec- 
tion 22. In this connection, two aspects are of interest—the meaning 
of the term ‘ ‘materially interfere” and the choice of a representative 
base period which, in turn, implies the determination of the quantum 
of imports allowed to enter within the quota. 

The view is advanced by some observers that section 22 import 

restrictions should be applicable only to those imports which are 
“induced’ ’ by the domestic program and not to those which would 
be imported under “normal” conditions; that the imposition of an 
import quota computed as 50 percent of the imports in a represen- 
tative base period should be amended to permit. eet equal to 100 
percent of those imported in some representative base period prior 
to the existence of the agricultural program concerned. 

Other observers contend, however, that if imports are judged to be 
materially interfering with an agricultural program, all the imports 
are involved in such interference and not just those “induced” by the 
program. In any event, it would be difficult to identify “normal” 
imports. Such identification inevitably involves the choice of a base 
period and it is not apparent what considerations should control the 
selection of such periods in each case; the choice must be a matter of 
discretion. 

There are, of course, many other problems in the relationship of 
our agricultural and foreign-trade programs. The foregoing points 
are mentioned as indicating the need for further study of the problem. 


D. SupsipizATION OF Exports or AGRICULTURAL PropuctTs 


In connection with the Government’s policy with respect to agri- 
culture, various programs have been introduced which involve selling 
domestic agricultural products abroad at lower prices than those that 
are maintained through price-supporting operations undertaken or 
sponsored by the Department of Agriculture for the products con- 
cerned in domestic markets. 

Among the export subsidy programs are those financed under section 
32 of the act of August 24, 1935. Section 32 appropriates 30 percent 
of the revenues derived from the customs duties for agricultural aid 
programs and such funds have been used from time to time to finance 
the diversion of agricultural surpluses from the “normal channels of 
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trade.” (Normal channels of trade are considered as those in which 
the price-support operations are more or less effective in maintaining 
prices; export markets ordinarily fall within those considered to be 
outside the “normal” channels of trade.) Under section 32 exports of 
a large number of agricultural products have from time to time been 
subsidized. Exports of agricultural products under Publi¢ Law 480, 
83d Congress, have also involved subsidization. Other operations in- 
volving the sale of agricultural products for export at less than the 
price support levels consist of sales of CCC stocks acquired through 
purchase of nonrecourse loan operations. 

The payment of subsidies on exports of agricultural products and 
the sales of CCC stocks at lower prices abroad than are maintained 
at home have been the subject of concern on the part of foreign coun- 
tries who are exporters of the same products. It has been contended, 
with considerable justification, that such subsidization and dual-price 
operations are contrary to the general foreign trade policy that this 
country has in general avowed and attempted to get other countries to 
pursue. The matter has attracted principal attention recently in con- 
nection with cotton, and in cotton to a greater extent than in other 
products the matter has attracted speci jal attention because of its 
bearing on the import and export trade in manufactures of cotton. 

The export subsidy program of the United States with respect to 
cotton has been the subject of considerable controversy both in the 
United States and abroad. In 1955, cotton prices in other countries 
dropped substantially below those prevailing in the United States, and 
sales of cotton for export from this country declined drastically. 
The Government then offered to sell stocks of cotton owned by the 
Commodity Credit Corporation for export at prices competitive with 
those at which foreign cotton was sold on world markets. United 
States cotton manufacturers complained that the export subsidy would 
materially diminish their ability to compete with cotton textiles made 
in other countries. Other cotton-exporting countries claimed that the 
export subsidy would disrupt their marketing of cotton. 

The Commodity Credit C orporation has sold about 5.7 million bales 
of its cotton stocks for export in the 1956-57 marketing year inc ‘luding 
offers opened on November 13. Most of this cotton was sold at a price 
of a little more than 25 cents per pound, basis middling 154, inch at 
average location. This is about 6.6 cents per pound lower than the 
1956 support price and the domestic market price.* 

The export subsidy on cotton can affect the domestic textile industry 
in two ways. First, to the extent that foreign textile manufacturers 
can get cheaper cotton than can American manufacturers. costs of 
production abroad are reduced and the competitive ability of foreign 
manufacturers is enhanced. Second, to the extent that lowered cost 
of production abroad is reflected in lowered sales prices, the duty 
collected per unit of imports is reduced and the protection afforded by 
the tariff to domestic textile manufacturers is lowered. The second 
effect follows from the fact that our tariffs on textiles are ad valorems 
computed on the selling price in the country of export. However, it 
should be noted that fore eign manufacturers were able to obtain ¢ heaper 
cotton from non-American sources even before the export subsidy was 
put into effect. It would seem that the basic price-support program, 





% The Cotton Situation, CS—167, U. S. Department of Agriculture, November 27, 1956. 
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rather than the export subsidy, is the main cause of the advantage in 
raw-material costs now enjoyed by foreign cotton textile manu- 
facturers. 

On August 1, 1956, the Department of Agriculture put into effect 
a cotton products export program designed to improve the competitive 
position of the cotton textile industry in export markets. The program 
was designed to compensate exporters of cotton products (cloth and 
other manufacturers) for the difference between the United States 
market price for raw cotton and the price at which raw cotton is 
being exported by the United States. Such compensation takes place 
through the payment to exporters of a sum equal to this price differ- 
ential times the raw cotton content of the cotton products that are 
exported. In the case of cotton cloth, which accounts for the bulk of 
United States exports of cotton products, the scheme affects approxi- 
mately 5 percent of the domestic production that moves into export 
markets. 

Regarding the question of the impact of the subsidy program on 
world cotton markets, information available to the subcommittee indi- 
cates that foreign prices have been more stable since the subsidy has 
been in effect than before. 

To some considerable degree this reflects the fact that before the 
export subsidy program was announced there was uncertainty in world 
markets about United States intentions with respect to the export 
disposal of cotton. Most consuming interests abroad anticipated some 
kind of subsidy program, but were uncertain about the price terms. 
They therefore refrained from buying and ran down their stocks of 
raw cotton while waiting for a clarification of the situation. When 
the United States subsidy program was announced, the uncertainty 
was in large measure relieved and consumers returned to the market- 
place, purchasing cotton for current needs and for the replenishment 
of stocks. 


VI. ANTIDUMPING AND COUNTERVAILING DUTIES 


Commercial dumping and government subsidization of exports are 
closely related matters affecting international trade. The net effect 
of these practices is to reduce the price of commodities in the import- 
ing country below the price those commodities command in the ex- 
porting country. Low prices are generally desirable from the point 
of view of the importing country. However, where lower prices on 
imports involve unfair and injurious competition to domestic pro- 
ducers, it has long been the policy of the United States Government 
to impose antidumping duties or countervailing duties. 

Dumping consists of unfair international price discrimination in 
which goods are exported to one market at lower prices than those pre- 
yailing in the home market or in other export markets. These lower 
prices may be the result of the granting of an export subsidy by the 
government of the exporting country. In such a case, the importing 
country may resort either to antidumping or to countervailing duties 
in order to protect its domestic producers of competitive products. In 
the United States this situation has usually been resolved by recourse 
to section 303 of the Tariff Act of 1930, which provides for the imposi- 
tion of countervailing duties. 
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Usually, the antidumping provisions are applied where the price 
differential results from the pricing policies of the producing or ex- 
porting organizations abroad, without any governmental inter vention. 

f producit ng concerns abroad, either as individual companies or as 
cartels, engage in discriminatory price cutting on exports to particu- 
lar foreign markets entirely on their own initiative, there may be 
occasion to impose antidumping duties, but such practices would not 
ordinarily call for the application of countervailing duties. 

The Antidumping Act of 1921 (42 Stat. 11) provides for the assess- 
ment of a special dumping duty when imports are found to have been 
sold in the United States market below “fair value” and such sales have 
caused or threatened injury to the competitive industry in the United 
States. Prior to the enactment of the Customs Simplification Act of 
1954, the determination of whether sales are made below “fair value” 
and the determination of “injury” to the domestic industry were both 
made by the Secretary of the Treasury: since 1954 the determination 
of injury has been the responsibility of the United States Tariff Com- 
mission. Neither of these terms is defined in the statute; determina- 


tion of fair value is thus left to the discretion of the Secretary, while 


the determination of injury comes within similar discretion of the 
Tariff Commission. 

Tf a finding of dumping is issued, the customs officials proceed to 
make an antidumping appraisement of each entry subject to the order, 
in order to ascertain whether there is a difference between the purchase 

rice, or exporters’ sales price, and the “foreign-market value” of the 
import. These terms are specifically defined in the Antidumping Act 
and the task of the customs officials in assessing dumping duties con- 
sists of applying the specific standards of the statutory definitions to 
the valuation ofa particular entry. 

For more than 30 years the regulation of the Secretary of the 
Treasury relating to determinations as to “fair value” in the enforce- 
ment of the antidumping statute was based upon the definition of “for- 
eign market value” as set forth in the statute. Under this definition, 
if home-market prices in the exporting country were subject to any 
conditions on resale or use—that is, were not freely offered—they 
could not be used as the basis for determining the existence of a sale 
at less than fair value. In such cases, the definition required that the 
comparison be made with third country sales, that is, prices on exports 
to other markets, if the goods were freely offered for such sale. If 
there were no export sales at fr eely offered prices, then the United 
States purchase price would be compared with a reconstructed cost 
of production which included a normal overhead and profit markup. 

Early in 1955, the Secretary of the Treasury amended the defini- 
tion of fair value, placing greater emphasis unon the home market 
price in the country of export. This price is to be used as the basis 
for a determination of sales at less than fair value, even if there are 
certain restrictions on the home market sales, except in the case where 
sales in the home market are not in significant quantities. Since price 
investigations in the home market are substantially less complicated 
than examination of all third country sales, the purpose as well as the 
effect of this amended regulation is to speed up the Secretary’s de- 
termination of fair value. 

It has been suggested that a defect in the Antidumping Act arises 
from inability to determine “foreign market value” (as defined in sec. 
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205 of the act.) if the terms of sale of the foreign products concerned 
for delivery to foreign markets are in any degree restricted. It is con- 
tended that this feature of the act provides a method by which foreign 
exporters can evade the application of antidumping duties on exports 
sold in the United States below “fair value.” 

In antidumping enforcement, the finding of sales below fair value 
does not automatically result in ‘the assessment of antidumping duties. 
There must be the further finding that the imports are causing or are 
threatening injury to an American industry or are preventing the es- 
tabhishment of an American industry. If such finding is made, anti- 
dumping duties can be applied to.any imports, whether or not they 
are normally subject to import duty or are on the free list. 

In contrast, the countervailing duties under section 303 of the Tariff 
Act of 1930 (46 Stat. 687) are not conditioned on the finding of in- 
jury to any domestic industry; such duties, however, are applicable 
only to articles which are normally subject to the regular import du- 
ties; that is, the law does not provide for assessment of countervailing 
duties on imports that are otherwise free of duty. The law provides 
that countervailing duties equal to the amount of the subsidies are to 
be collected on imports otherwise dutiable. Countervailing duties 
remain under the exclusive jurisdiction of the Secretary of the Treas- 
ury, as were antidumping duties before the Customs Simplification 
Act of 1954. 

During the 33-year period when the Secretary of the Treasury had 
exclusive control over antidumping investigations, no notice of the 
filing of complaints or the pendency of a dumping investigation was 
given, no public hearings were held, and no statements were issued 
giving the reasons for or considerations pertinent to the conclusions 
reached. The Secretary merely issued a finding of dumping or no 
dumping. His finding—that imports were or were not sold at less 
than fair value, to the injury of American industry—was final and 
was not subject to judicial review. In the assessment of special dump- 
ing duties on particular entries, however, the determination of the 
customs officials as to the amount of the duties to be collected in a 
particular case has always been subject to judicial review. 

The Secretary’s administration of the countervailing duty law has 
closely paralleled that of the Antidumping Act. No notices have been 
issued of the filing of complaints or the pendency of investigations, no 
public hearings have been held, nor have there been public statements 
giving the reasons for or considerations pertinent to the Secretary’s 
conclusion that an article was or was not being granted a subsidy 
within the purview of section 303 of the Tariff Act. The law has not 
required the Treasury Department to give notice of receipt of com- 
plaints or of pendency of investigation, or to report the considerations 
serving as the basis for its decisions. It is only in recent years that the 
lack of more informative procedures has come to be of general public 
interest. 

More recently, the Treasury Department has taken steps to notify 
importers that antidumping or countervailing duty investigations 
are under way. 

Since October 1954, when the injury determination in antidumping 

cases was transferred to the Tariff Commission, the Commission has 
made it a practice to hold public hearings whenever requested by 


Fe cc et NR 





94 CUSTOMS, TARIFFS, AND RECIPROCAL TRADE AGREEMENTS 


arties to the investigation. Moreover, in the first antidumping ease 
rought before the Tariff Commission (when the members divided 
equally on the injury question) the Commission issued-a report of the 
considerations pertinent to its conclusions. In subsequent cases, ‘how- 
ever, the Commission has contented itself merely with advising the 
Secretary of the Treasury of the bare conclusion on the injury Issue, 
with no indication of the considerations leading to the conclusion. 
The problems involved in the enforcement of these two statutes fall 
into several] distinguishable categories, although they frequently over- 
lap. ‘These categories include the problem of price determination, 
the injury determination, the procedure, and the penalties and review. 
In many of these, a full consideration of the applicable factors must 
await the report on the Antidumping Act which the Treasury Depart- 
ment will make to the Congress early in 1957, However, several im- 
portant questions were raised in this connection during the testimony 
before this subcommittee and are worthy of comment here. 





A. Unratr Price anp SussipizATIon DETERMINATIONS 





Antidumping.—Al|though dumping, in the economic sense, embraces 
any price discrimination across national boundaries, it has long been 
recognized by economists that such price differentials are not neces- 
sarily unfair. For example, when domestic concerns are forced to vary 
their prices for delivery to different destinations, the lower mill net 
return on sales to some points of delivery are not necessarily considered 
unfair to competing producers in those areas. Again, it sometimes 
occurs that goods shipped to a particular area cannot be sold at the 
high price the manufacturer had anticipated, and the high cost in- 
volved in shipping those goods to another destination requires that 
they be sold at a lower price.in the area to which they were originally 
shipped. Under these circumstances, sales at lower than the “regular 
price” are also not necessarily considered unfair. 

It has been suggested that the original purpose of the Antidump- 
ing Act of 1921 was to penalize only those sales which were made in 
the United States market at an artificially low price that undercut 
the United States market price. Consequently, where the United States 
market price has declined because of domestic economic factors a 
lowering of the price of imports to match the domestic price decline 
should not be considered a sale at less than fair value, even though 
the foreign supplier may be able to maintain a higher price in the 
country of export. It has been suggested therefore that the law be 
amended to permit, as a defense against the charge of dumping, the 
point that the importer’s price reduction was necessary to meet price 
reductions initiated by the American producers. This suggestion 
implies that there should be parallel rules discouraging price. dis- 
crimination in our import. and domestic-interstate trade. The Rob- 
inson-Patman Act contains an exception somewhat along these lines, 
although this exception has recently received attention in the Con- 
gress in the form of proposed amendments, : 

Representatives of some domestic producing interests have con- 
tended that the foregoing considerations are not in point. They hold 
that a distinction should be made between the fairness of discrimina- 
tory price practices in internal trade and international trade. . It is 
argued that this distinction is justified by the differences in the eco- 
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nomic systems of the United States and other countries that do not 
have laws similar to our antitrust and other business regulatory 
statutes. 

Countervailing duties —The absence of any reports from the Treas- 
ury Department as to the basis on which its determinations of the 
existence of subsidization are made, it is difficult, if not impossible, to 
analyze the administration of section 303. With respect to the com- 
plexity of the matters involved in the assessment of countervailing 
duties in some cases, attention may be called to statements made by offi- 
cials of the Treasury Department ® on the problems posed by multiple- 
exchange-rate practices and whether such practices may, in some cases, 
be properly regarded as involving export subsidization. These state- 
ments indicate that multiple exchange rates may in certain cases 
be equivalent to the imposition of an export tax and in other cases 
may involve subsidization of particular exports. Where there is 
room for such a diversity of appraisal of the effects of the foreign- 
exchange systems frequently employed in other countries, domestic 
producers and importers should be advised through the reports of 
the agency administering the statute of the circumstances under 
which, on particular exports, subsidies are to be regarded as having 
been paid, and countervailing duties are to be collected. 


B. Inzgury DererMinaTION 


Antidumping.—During the long period when the Antidumping 
Act was enforced exclusively by the Secretary of the Treasury, there 
were no indications as to the standards of injury applied in mak- 
ing determinations, except for the fact that a substantial number 
of antidumping investigations were terminated by findings that the 
volume of imports was negligible when compared to domestic pro- 
duction. The statute contains no definition of injury or even a list- 
ing of the standards to be considered in determining injury, such as 
those included in the escape clause of the Trade Agreements Act. 

It has been argued by representatives of some importing interests 
that the antidumping legislation, providing for the assessment of 
antidumping duties when imports are sold below fair value to the 
injury of domestic producers of similar goods or when such sales 
tend to prevent the establishment of a Zee industry, should 
be interpreted to mean that antidumping duties should be assessed 
only when such sales below fair value represent predatory price 
cutting. The argument for this interpretation is that the injury 
of domestic industries which would justify the application of anti- 
dumping duties must be sufficiently serious to domestic industries to 
jeopardize their continued operation and that this interpretation is 
implied by the wording “whether an industry in the United States 
is being or is likely to be injured or is prevented from being estab- 
lished.” [Emphasis added. } 

It must be observed that the antidumping legislation does not make 
the predatory intent of the foreign exporter a factor directly relevant 
to the assessment of antidumping duties. In fact, an antidumping duty 
provision in which the assessment of antidumping duties was made 
dependent on the establishment of the intent on the part of the foreign 


% Included in the subcommittee’s hearings, p. 1235. 
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exporters to injure the domestic producers has been found to be prac- 
tically unenforceable (15 U.S.C. 72). 

Domestic manufacturers contend that the injury test under the 
Antidumping Act should be quite different from the injury test under 
the escape clause—that is, that a lesser degree of injury should suffice 
to bring the Antidumping Act into operation than in the case of the 
escape clause. They claim that dumping is a pernicious practice and, 
as such, should be discouraged by the United States whenever there 
is a significant domestic production of the article being dumped. 

Representatives of the importing interests agree that dumping, in 
the sense of predatory dumping, is a pernicious practice. ‘They con- 
tend, however, that the definition of “sales at less than fair value,” as 
currently applied, embraces many practices which are not pernicious 
and includes many sales made at prices that are fair and reasonable 
in relation to the economic circumstances of the market. If the fair 
value finding was to be limited to circumstances that constitute an 
unfair trade practice, it would appear that importers would be 
less concerned over the question of injury determinations. 

In opposition to the foregoing contention, representatives of some 
domestic manufacturing interests contend that exports to the United 
States at prices affor ding smaller returns to the foreign producers than 
they receive on sales of the commodities concerned in their home or 
other major markets are in themselves unfair. Such exports, it is 
said, should certainly be discouraged by the imposition of antidumping 
duties if they are significantly disadvantageous to domestic producers 
of competitive produc ts. It is claimed that this was the principle 
recognized by the Congress in enacting the Antidumping Act of 1921 
and that other tests of fairness are not necessary for the protection of 
the legitimate interests of importers and would reduce the effectiveness 
of the act in protecting domestic producers from unfair price practices 
on the part of foreign ¢ exporters. 

Since the injury determination was transferred to the Tariff Com- 
mission, the Commission has made only one finding of injury to a 
domestic industry. This decision rather than clarifying the stand- 
ards of injury has given rise to considerable controversy which has 
called attention to the lack of any statutory standards to be observed 
in the administration of the Antidumping Act. The absence of such 
standards would appear to fortify the desirability of the Tariff Com- 
mission and Treasury issuing reports on antidumping cases, as a means 
of informing the Congress and business interests how these agencies 
interpret the act. 

Countervailing duties—The statutory provision relating to the im- 
position of countervailing duties contains no requirement for a show- 
ing that the foreign subsidy and the resultant lower price in the 
United States has caused or is causing any injury to a domestic indus- 


try. Inthe past, the Treasury Department has recommended that such 
a requirement be written into section 303. 


Antipumpinc Act PRocEDURES 


The usual reasons of equity for the requirement of notice at the 
start of an investigation are fortified in antidumping cases by the fact 
that special dumping duties are imposed retroactively. T he act pro- 
vides for the possible imposition of antidumping duties on all entries 
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made during a period starting 120 days before a complaint is filed with 
the Secretary of the Treasury. Since the Secretary may, and fre- 
quently does, take a considerable period of time before determining the 
issues raised, imports may have special duties imposed on them months, 
or even years, after they have been entered, sold, and consumed, Ade- 
quate notice of this date in all cases would at least a prise all persons 
subject to the investigation of the date from which penalties might 
accrue, as well as of their opportunity to provide essential information. 
(On the other hand, the practice seems to be well established that coun- 
tervailing duties are not applied retroactively. Indeed, notice of about 
30 days is usually given after determinations have been made to im- 
pose countervailing duties and such duties are actually assessed on 
imports entered only after the expiration of the period of notice.) 

On the need for public hearings and adequate reports indicating the 
basis of the administrative conclusions both by the Secretary of the 
Treasury and the Tariff Commission, it has been argued that since Con- 
gress has delegated discretion to agencies to make findings that can 
have very serious effects on the business affairs of citizens, it would be 
desirable wherever possible for the administrative or factfinding offi- 
cers to indicate the basis of their findings. This, it is contended, is 
particularly important where the law allows relatively wide discretion 
as to the elements that may be considered in the reaching of a conclu- 
sion. Others contend that the discretion of the administrative agencies 
should be restricted by legislation which would contribute to certainty 
and speed of administration and that, if this were done, the need for 
elaborate procedures and judicial review would be reduced. 

To the question of whether it would be feasible and desirable for the 
Treasury Department to issue reports explaining its findings in anti- 
dumping cases, the Department has replied in the negative. The De- 
partment’s explanation was that its “findings in antidumping cases 
relate to fairly simple questions. That is to say, in cases under the 
statute, as amended, relating to this subject the Treasury makes find- 
ings only as to whether imported goods are sold below fair value.‘ 
In the light of the complexity of the ‘details of the regulations, it would 
appear that the determinations of the facts in a particular case are not 
so obvious that importers and domestic producers could reasonably 
foresee that certain pricing practices on the part of foreign exporters 
would or would not lead to the assessment of dumping duties. 

One of the procedural problems relating to the administration of 
the Antidumping Act concerns the division of responsibility as be- 
tween the Treasury Department and the Tariff Commission. This 
problem takes several forms. On the one hand, it is contended that 
the dual-agency administration invites delay in the administration of 
the Antidumping Act. Domestic manufacturers complain about lock- 
ing the stable after the horse has been stolen, while importers point 
out that the possibility of retroactive duties is a serious deterrent to 
conducting business, even though there may be reason to believe that 
no basis in fact exists for the assessment of antidumping duties. 

Another consideration here is that, since the Secretary of the Treas- 
ury and the Tariff Commission are limited to a factfinding determina- 
tion on separate aspects of dumping, there is no single view of the 
entire dumping problem. For example, importers have pointed out 





# See hearings, p. 1256. 
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that under the previous administration of the act a great many cases 
of sales below fair value were dismissed because the quantities of im~ 
ports were so small as to be of no tangible importance to the domestic 
industry. Under the divided responsibility, the Secretary’s deter- 
mination is confined whether the price of the imported article is below 
fair value and the Tariff Commission is obliged only to determine the 
existence of injury without any standards being prescribed for such 
determination. It has also been contended that unlike escape-clause 
cases, there is no provision for any policy review of dumping cases 
either by the Secretary of the Treasury (as was previously the case) 
or by the President as in escape-clause cases. 

One of the aspects of antidumping procedures about which im- 
porters complain most frequently is the provision for imposition of 
retroactive penalties, and the withholding of appraisements as soon as 
a suspicion of dumping arises in the Treasury Department. It is dif- 
ficult to see how the dumping duties could have their intended deter- 
rent effect in the absence of a retroactive feature. Moreover, repre- 
sentatives of some domestic manufacturing interests have contended 
that, faced with opposing interests in the matter of the imposition of 
antidumping duties retroactively, preference should clearly be given 
to the interests of the domestic producers. In this connection it is 
contended that dumping duties are not penalty duties but are designed 
to bring the process of imported goods into accord with “fair value.” 
The suggestion has been sei vaincisll Ue the Secretary of the Treasury 
should exercise discretion with respect to the treatment of certain 
shipments of the commodity under examination during the period of 
investigation. This suggestion derives from the fact that although 
there may be a suspicion of dumping with respect to certain shipments 


of a given commodity, not all the shipments of that comodity are 


likely to be sold at less than fair value over the time period under 
consideration. 

A collateral aspect of the antidumping procedures is the absence of 
any provision for review of the need for imposing penalty duties on 
shipments of the article that has been found to be dumped. Consider- 
ation should be given to provisions which would afford an opportunity 
for importers to petition for a review of the dumping finding and for 
a revocation of the finding upon adequate review by the Secretary of 
the Treasury. 

The suggestion has also been advanced that consideration be given 
to transferring the function of findings relating to fair value under 
the antidumping statute to the Tariff Commission, with possible re- 
view by the President, and with provision for procedures such as those 
defined with respect to the escape clause. 


VII. THE NATIONAL SECURITY AMENDMENTS 


The so-called national-security amendments are, in effect, congres- 
sional enactments directing the President so to use the import-control 
authority delegated to him by Congress as to prevent impairment of 
the industrial mobilization base of the United States.*t The principal 
amendments in this regard are contained in section 2 of the act ex- 


“1 This has been the subject of a report by a subcommittee of the Joint Economic Com- 
mittee (see S. Rept. 2629, 84th Cong., 2d sess., pt. 1, July 18, 1956; pt. 2, July 25, 1956). 
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tending the trade argeements authority in 1954 and section 7 of the 
1955 extension of the act. 

The national-security amendments reflect concern for the impact of 
increased imports on the economic position of particular domestic in- 
dustries considered as essential to the mobilization base. In considera- 
tion of this problem the Committee on Ways and Means, in 1945, re- 
ported that “definite provisions should be made for consultation with 
the War and Navy Departments in connection with proposed conces- 
sions on strategic and critical commodities.” *? As a result, the War 
and Navy Departments were added to the departments from which 
the President is required to seek information and advice before con- 
cluding foreign trade agreements under the Trade Agreements Act of 
1934, as amended, and these Departments were given representation on 
the Interdepartmental Trade Agreements Committee which advises 
the President on the administration of the trade agreements pro- 
gram.** 

In extending the President’s trade-agreements authority in 1954 
and 1955, the Congress adopted further amendments dealing with the 
impact of imports on the industrial mobilization base. Section 2 of 
Public Law 464 of the 83d Congress (68 Stat. 360), provides that: 


No action shall be taken pursuant to such section 350 [The 
Trade Agreements Act, as amended] to decrease the duty on 
any article if the President finds that such reduction would 
threaten domestic production needed for projected national 
defense requirements. 


The amendment served to emphasize to those advising the President 
on trade-agreement matters that they give adequate consideration to 
the impact of recommended actions on the industrial mobilization 
base ; it was recognized as permissive and as not giving any new trade- 
controlling power to the President. Subsequently, the President au- 
thorized the ODM to designate a representative to serve as an ob- 
server on the Trade Agreements Committee. 

Section 7 of the Trade Agreements Extension Act of 1955 added 
a new provision, which reads as follows: 


In order to further the policy and purpose of this section, 
whenever the Director of the Office of Defense Mobilization 
has reason to believe that any article is being imported into 
the United States in such quantities as to threaten to impair 
the national security, he shall so advise the President, and if 
the President agrees that there is reason for such belief, the 
President shall cause an immediate investigation to be made 
to determine the facts. If, on the basis of such investigation, 
and the report to him of the findings and recommendations 
made in connection therewith, the President finds that the 
article is being imported into the United States in such quan- 
tities as to threaten to impair the national security, he shall 
take such action as he deems necessary to adjust the imports 


of such article to a level that will not threaten to impair the 
national security. 





42H. Rept. 594, 79th Cong., p. 2. 
43 See. 4, Public Law 130, 79th Cong., 59 Stat. 411; Executive Order 9832, par. 5. (After 
creation of the Department of Defense, that Department was substituted for War and the 


Navy as a member of the Trade Agreements Committee, as provided in Executive Order 
10004, par. 1.) 
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The 1955 amendment, in contrast to that adopted in 1954, involved 
the grant of additional authority to the President to control imports 
in the light of his appraisal of their impact on the national security. 
It would wrere that under the new amendment the President can, on 
account of security considerations, impose new or increased tariff 
duties on imports, without any limitation as to their level; or he can 
impose an Import quota, so as to reduce imports to such levels as he 
deems appropriate. The only limitation on the President’s authority 
to control imports under this amendment is that his action must be 
such “as he deems necessary to adjust the imports of such article to a 
level that will not threaten to impair the national security.” 

The conference report on the 1955 amendment ** made it clear that 
the amendment was not intended to, and did not, diminish or impair 
any authority the President may have under other laws. For ex- 
ample, it was emphasized that if the President saw fit to stockpile 
critical materials under any other law, he may take such action 
wholly aside from the authority contained in this amendment. Con- 
versely, action under the new provision may be taken wholly aside 
from the authority contained in any other law. It was also under- 
stood that the authority granted to the President under this provision 
is a continuing authority and that prior action taken under this pro- 
vision may be modified, suspended, or terminated in the light of 
changed circumstances. 

In connection with the differing concepts of national security, it can 
be noted that the language of the first national-security amendment 
referred to “domestic production needed for projected national-de- 
fense requirements” while the second amendment used the language 
referring to the impairment of the national security of the United 
States. It has been suggested * that the broader term, national se- 
curity, implied consideration of all the factors that had a bearing on 
the national security of the United States and not only the factor of 
the impact of imports on a domestic industry judged to be essential 
as part of the industrial mobilization base of the country. Among 
the factors that would have to be considered in connection with the 
impairment of the national security would be such matters as United 
States foreign-policy relations, the effect that any decision might have 
on the economies of free world nations allied with us, and the impact 
of import restrictions on United States exports. On the other hand, 
others have noted that although different language was used in the 
two amendments the intent of both amendments was to protect in- 
dustries essential to the industrial mobilization base of the country 
from injurious import competition. 


A. Trstrmony OF THE Drrecror OF THE OFFICE OF DEFENSE 
MosILizATION 


Due to the recent enactment of legislation vesting responsibility in 
the Office of Defense Mobilization relative to national security, no 
cases have been processed to conclusion. For this reason the follow- 
ing comments on the implementation of this provision are based pri- 


44H. Rept. 745, 84th Cong. : 
45 See remarks of Hon. Jere Cooper, chairman of the Committee on Ways and Means op 
the conference report on H. R. 1, Congressional Record, June 14, 1955. 
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marily on the testimony of the Director of the Office before this sub- 
committee. 

Following enactment of the national-security amendment of 1954 
the Director of the Office of Defense Mobilization was invited to send 
an observer to the meetings of the Trade Agreements Committee, as 
previously noted. The Director stated, however, that his office gives 
no advice to the committee except when specifically requested. 

The Director reported further that, since enactment of the 1955 
amendment, ODM had given consideration to the impact of imports 
on the national security in connection with 12 petitions filed with 
the Office. Two of these cases had been withdrawn by the domestic 
producers concerned and in the other cases the investigations were 
still underway. In no case, however, had recommendations lookin 
toward the ie of restrictions on imports under the national- 
security amendment been made to the President. According to the 
Director’s testimony, the only action that he had taken up to that 
time under the amendment had been in June 1956, when he 
wrote to oil importers suggesting that, by voluntary action, they 
cut their imports for the third quarter to a level 4 percent below 
that of the first 6 months of 1956. It may be supposed that if the 
ODM had not been satisfied with the compliance of the oil import- 
ers with this suggestion, it would have recommended to the President 
that import restrictions be imposed. (Subsequent to the subcom- 
mittee hearings, the Director of ODM held a hearing on imports of 
petroleum and on December 4, 1956, announced that, except for “the 
present situation in the Middle East and the present inadequacy of 
transportation facilities from that area” he would have certified to 
the President that imports of petroleum were a threat to the na- 
tional security.) 

The Director of the ODM reported further that his office has held 
a public hearing on one of the cases (involving cordage and twine) 
and that he anticipated that additional hearings saad be held in 
other cases if preliminary investigations indicated the need for fur- 
ther study. He stated, however, that no formal rules of procedure 
for investigations and no criteria or principles to govern his rec- 
ommendations had been formulated or were conithingtated: He also 
reported that ODM has not always given formal notice of the inves- 
tigations it has underway, but in important cases press releases re- 
garding the petitions and activities relating to them have been given 
to the newspapers. He also said that his office had no plans for 
issuing reports or for making public any recommendations that 
might be made to the President. Finally, he stated that the agency 
initiates no investigations looking toward the possible imposition of 
restrictions on imports in the interest of national security, unless the 
domestic industry concerned files a complaint. 


B. Orrice or Derense MopitizATION OPERATIONS AND THE NATIONAT- 
Securtry AMENDMENT 


With respect to the administration and interpretation of section 7 
of the Trade Agreements Extension Act of 1955, the attention of the 
subcommittee was directed to two aspects of the section. 

First, that the national-security amendment can become a substitute 
for the escape clause and thus provide both an easier vehicle for dom- 
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estic industries to obtain protection, as well as a means for obtaining 

uota limitations on competitive imports. In this connection, the ques- 
tion was raised if, in order to determine whether imports are threat- 
ening the national security, the Director of ODM would not be obliged 
to determine whether imports are causing injury to a domestic india - 
try that is considered essential to the national security. The deter- 
mination of injury from imports, however, is the essential function 
of the Tariff Commission under the escape clause. It was pointed 
out that the escape clause would provide a means for restricting im- 
ports in such cases whether or not the injured industry is essential to 
the national security. 

A second issue relates to the administration of the national-security 
amendment. The amendment provides that the Director of ODM has 
the responsibility to determine whether imports are impairing the na- 
tional security. It appears that the only instance in which the Di- 
rector of the ODM will investigate threats to the national security as 
a result of imports are those where domestic industries appeal to the 
ODM for relief. The question has arisen as to whether the major 
function of the Director of the ODM is not to ascertain what indus- 
tries are essential to the defense-mobilization base and to determine 
whether the capacity of those industries to contribute to the defense- 
mobilization base is consistent with the demands that may be placed 
on them in time of emergency. This responsibility, it is claimed, 
should be a continuing one for the ODM rather than one on which 
judgment should be rendered only in ‘response to the requests of those 
domestic industries that regard themselves as being essential to the 
defense-mobilization base. 

The problems that have arisen with respect to the national-security 
amendment stem in large part from the generality of its language, the 
absence a criteria, and the fact that the ODM has not as yet estab- 
lished uniform procedures. 



























Vill. THE ANNUAL REPORT OF THE TARIFF COMMIS- 
SION ON THE OPERATION OF THE TRADE-AGREE- 
MENTS PROGRAM 






One of the specific undertakings of the subcommittee has been to 
evaluate the annual reports of the Tariff Commission on the operation 
of the trade-agreements program. 


A, BackGRrounD 






The Tariff Commission was first called upon to make an annual re- 
port on the operation of the trade-agreements program by the terms 
of Executive Order 9832 issued on February 25, 1947. ‘This Executive 
order was primarily concerned with outlining certain procedures for 
the administration of the trade-agreements program, including’ the 
formal establishment of the Interdepartmental Trade Agreements 
Committee, the establishment of procedures for administering the 
escape clause, and the introduction of an escape clause in future trade 
agreements. The instruction to the Tariff Commission calling for an 
annual report reads as follows: 


' 


The Tariff Commission shall at all times keep informed con- 
cerning the operation and effect of provisions relating to 
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duties or other import restrictions of the United States con- 
tained in trade agreements heretofore or hereafter entered 
into by the President under the authority of said act of June 
12, 1934, as amended. The Tariff Commission, at least once 
a year, shall submit to the President and to the Congress a 


factual report on the operation of the trade-agreements 
program. 


The need for such a report was explained by the then Under Secretary 
of State, William L. Clayton, in an explanatory memorandum: 


_ The Tariff Commission, a long-established bipartisan 
agency, will play a more formal and precise part in the trade- 
agreements procedure. This body is made responsible for 
keeping the President and the Congress fully informed con- 
cerning the operation and effects of trade agreements. ‘The 
Commission must report its findings to the President and 
to the Congress at least once a year. Heretofore, the Congress 
largely depended upon the hearings in connection with re- 
newal of the trade-agreements authority for reports on the 
operation of the agreements. 


This Executive order grew out of discussions between Senators 
Vandenberg and Millikin and the Department of State with respect 
to the operation of the trade-agreements program. In a joint state- 
ment appearing in the Congressional Record of February 10, 1947, 
Senators Vandenberg and Millikin addressed their remarks to the 
need for “procedural improvements leading to more certain assur- 
ance that our domestic economy will not be imperiled by tariff reduc- 
tions and concessions.” The procedural improvements they outlined 
included such matters as the setting of peril points, inclusion of an 
escape clause in all trade agreements, implementation of the escape 
clause by the Tariff Commission, assurance in trade agreements of 
most-favored-nation treatment for American exports, et cetera. The 
statement did not, however, make reference to a periodic report by 
the Tariff Commission on the operation of the trade-agreements pro- 
gram. 

The reference in Under Secretary Clayton’s remarks to the kinds 
of information that the Tariff Commission would supply and the 
interest which the Senators exhibited in a peril-point procedure may 
lead to the conclusion that it was expected that the Tariff Commission 
would concern itself in its periodic reports primarily with such mat- 
ters as the impact on domestic industry and agriculture of trade- 
agreement concessions and the steps taken to prevent injury to do- 
mestic industry as a result of the tariff reductions that were made. 

No congressional concern appears to have been expressed for the 
Tariff Commission’s report in the debates or reports that accompanied 
subsequent extensions of the Trade Agreements Act. The tirst occa- 
sion on which the subject was given attention was in connection with 
the 1955 extension. in 1954 the Commission on Foreign Economic 
Policy (the Randall Commission) had, in its recommendations, called, 
for a report by the President. Without explaining the purpose to be 
served, its recommendations read as follows: 


The President shall make an annual report to the Congress 
on the operation of the trade-agreements program inelnding 
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information on new negotiations undertaken, changes made 
in tariff rates, and reciprocal concessions obtained. 


The President shall submit to the Congress an annual 
report on the operation of the trade-agreements program, 
including information regarding new negotiations, modifi- 
cations made in duties and import restrictions of the United 
States, reciprocal concessions obtained, modifications of exist- 
ing trade agreements in order to effectuate more fully the pur- 
poses of the trade-agreements legislation (including the in- 
corporation therein of escape clauses), and other information 
relating to that program and to the agreements entered into 
thereunder. 


The report of the Committee on Ways and Means, on H. R. 
observed : 


Under H. R. 1, the President would submit to the Congress 
an annual report on the operation of the trade-agreements 
program. In addition to reporting on the progress made in in- 
serting the escape clause in existing agreements (on which he 
now reports semiannually) the report would include informa- 
tion on new negotiations, modifications in duties, and import 
restrictions of the United States, reciprocal concessions ob- 
tained and other information on the trade-agreements pro- 
gram. 


The Senate Finance Committee, in order to make clear that the 
instructions to the President to prepare an annual report should not 
be interpreted as no longer requiring the Tariff Commission to make 
its report, added the following provision which was accepted by the 
conference committee : 


The Tariff Commission shall at all times keep informed 
concerning the operation and effect of provisions relating to 
duties or other import restrictions of the United States con- 
tained in trade agreements heretofore or hereafter entered 
into by the President under the authority of this section. The 
Tariff Commission, at least once a year, shall submit to the 
Congress a factual report on the operation of the trade-agree- 
ments program. 


B. Some CompiLexItTies 


The purpose of evaluating the Tariff Commission’s annual reports 
is to determine whether the Congress is receiving enough information 
of the appropriate kind on the operation of the trade-agreements 
program in order that the Congress may evaluate the effectiveness of 
the program in meeting its declared objectives. If the reports are 
judged to be deficient in certain respects 1t might be expected that the 
Committee on Ways and Means will wish to revise the instructions to 


As introduced and enacted, the Trade Agreements Extension Act of 
1955 (H. R.1, 84th Cong.) contained the following provision: 


—_ 


The language of this provision is identical with that contained in 
Executive Order 9832 with the exception that the Executive order 
required that the reports be made to the President as well as to the 
Congress. 
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the Tariff Commission. Before that is done, however, the subcom- 
mittee may wish to examine the forthcoming report of the President 
on the operation of the trade-agreements program in order to deter- 
mine whether the information in the two reports is adequate. A 
difficulty that arises is that the legislation is not entirely clear as to 
what kind of report the Tariff Commission is called on to make and 
how it differs from that requested of the President. Indeed, the only 
guidance to the Tariff Commission is that its report be “factual.” In 
practice, as will be clear from the following discussion, the Tariff 
Commission reports have in the past covered those very subjects which 
the President has been called upon to report on in the Trade Agree- 
ments Extension Act of 1955. At the same time, the eighth and most 
recent annual report of the Tariff Commission, which was prepared 
under the instructions of the 1955 extension, does not differ in its 
approach from most of its earlier reports. 


C. Coverace or THE Tartrr Commission Reports 


The Tariff Commission has made eight reports to the President 
and the Congress on the operation of the trade agreements program. 
The first covered the period from the beginning of the trade agree- 
ments program in June 1934 to April 1948. The second report covered 
the period from April 1948 to March 1949; the third from April 
1949 to June 1950; and the subsequent reports covered each succeeding 
fiscal-year period. ‘The most recent report, the eighth, covers the 
period July 1954 to June 1955. 


These reports have shown considerable uniformity in their cov- 


erage, the Tariff Commission, in accordance with its directive, having 


determined for itself what was meant by a “factual report.” There 
have, of course, been some differences from year to year, due primarily 
to the fact that the subjects to be reported on varied somewhat from 
year to year. There were, as well, some differences in the way the 
Commission treated the same subjects in its early reports as compared 
with the later reports. 

In general the Commission followed the following topical outline 
in its reports: 

Trade agreements legislation and procedures.—A discussion of the 
development of the trade agreements legislation and its several ex- 
tensions. Some discussion of congressional debates and committee 
oe is offered. Where there have been changes in Executive orders 
relating to the trade agreements program these are described. 

The developments with respect to the GATT —This topic covers 
primarily the activities of GATT with respect to the general provi- 
sions of the agreement, administrative actions under GATT, and 
preparations for tariff negotiations under GATT. 

Trade agreements negotiated—An analysis of the concessions 
granted and received by the United States, their scope, the countries 
concerned, and the commodities involved. 

Changes in the tariffs of foreign countries and in the nontariff im- 
port controls employed by foreign countries—These topics are 
usually covered in two separate chapters. They involve a country-by- 
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country analysis of tariff and other import controls employed by the 
foreign countries with which we have trade agreements. 

United States measures affecting imports of trade agreement 
items.—Covers primarily a résumé of actions taken under the escape 
clause and section 22 of the Agricultural Adjustment Act. 

The effect of trade agreement concessions on the United States 
tariff —The Tariff Commission has undertaken to report when ap- 
propriate and when it has had the time to make the analyses of the 
effect of trade agreement concessions on the United States tariff. The 
analyses are made in terms of tariff schedules, and broad classes of 
imports. 


The detail with which these several subjects have been treated has 
varied somewhat from year to year. 
period from the beginning of the trade agreements program until 
April 1948 was not only the most extensive report in its coverage, but 
it also appears to be somewhat different in other respects. 
contrasted with its early reports, it appears that in its recent reports 
the Commission has interpreted its instructions in a more re- 
stricted sense. The first reports were more analytical, while the latest 
reports have contained much less analysis of the subjects discussed. 
For example, the Commission’s first report on the operation of the 
trade agreements program concerned itself with the world economic 
situation that gave rise to the trade agreements legislation. 
was some emphasis on the controversy over the trade agreements legis- 
lation and the conflicting viewpoints and positions held. 
more detail with respect to legislative and administrative actions 
affecting the trade agreements program. 
was offered; for example, the report contained appendixes including 
the text of the Presidential messages, Executive orders, and the 
In evaluating the impact of the trade agree- 
ments program on the United States the first report addressed itself 
to the question of the effects of the program on United States trade, 
although it concluded that it would be next to impossible to undertake 
a precise evaluation of such effects. 
Commission offered a statistical tabulation containing data on 
changes in total United States trade, in imports by class, United States 
and nonagreement countries, 
principal articles on which duties were reduced.) 

The more recent reports of the Commission have been confined more 
strictly to presenting factual information than the earlier ones. 
reports have offered much less interpretation and analysis and have, 
therefore, been generally less instructive. 
siderable detail on the operation and administration of the General 
Agreement on Tariffs and Trade in the sense that changes in the gen- 
eral provisions of the agreement, actions of the contracting parties to 
the general agreement w vith respect to waivers, and administrative and 
procedural matters, etc., 
have been no effort made to explain the conditions and implications of 
these matters in the same way that the first report attempted an evalua- 
tion of the international economic situation in which these develop- 


pertinent legislation. 


trade with 


D. TREATMENT oF THESE Topics 


The first report covering the 


There was 


Extensive documentation 


(In lieu of such analysis, the 


and trade in 


agreement 


They have contained con- 


were fully reported on. There appears to 
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ments took place. Moreover, the language of the later reports has been 
excessively “governmentalese” and arid and this tended to reduce the 
clarity and significance of the reports. 

One can conclude that the Tariff Commission has modified its un- 
derstanding of the coverage and treatment required of a factual re- 
port, although it has a fairly consistent view as to the subjects to be 
covered under the heading “Operation of the Trade Agreements Pro- 
gram.” 

E. ComMEn'ts 


(1) Congress has not commented on the adequacy or inadequacy 
of the Tariff Commission’s report at any time since the first report 
was submitted in 1948. The reports have been used for technical 
reference purposes, but have received little attention otherwise. This 
may suggest that either the reports have been regarded as generally 
adequate or as so inadequate as to be disregarded. 

(2) When attention on the part of Congress was drawn to the 
reports in connection with the 1955 extension of the Trade Agreements 
Act, it does not appear that opinions were expressed as to the adequacy 
of the reports for the needs of Congress. The fact that Congress 
provided for the continuation of such reports implies, however, that 
it considered them useful. The legislation called on the President to 
make reports on subjects on which the Tariff Commission had been 
reporting without giving the Tariff Commission any further instruc- 
tions as to what was expected from its reports. 

(3) If the President’s reports will, in fact, cover the same material 
as that contained in the Tariff Commission reports, there would ap- 
pear to be no need for duplication. An examination of recent re- 
ports of the Tariff Commission will show that much of the material is 
that which has been issued by the President or the executive agencies 
in connection with reports on specific aspects of the trade agreements 
program, such as information on trade agreements that have been 
negotiated, or developments with respect to the General Agreement 
on Tariffs and Trade. Most of such material had been previously in- 
cluded in press releases of the State Department. 

(4) Since it appears that no purpose is served by having the Presi- 
dent and the Tariff Commission make factual reports on the same as- 
pects of the operation of the trade-agreements program using the 
same source material, consideration might well be given to instruct- 
ing the Tariff Commission to provide certain types of additional in- 
formation on operation of the program. The reports thus revised 
would better serve as a basis for an evaluation of the economic effects 
of the trade-agreements program. The early reports of the Commis- 
sion contained such material to a certain extent. The matters that 
might be covered could include, for example: changes in the world- 
trade situation and the general world economic setting in which trade 
is conducted ; changes in the international trade position of the United 
States, including an analysis of the changes in the size and composi- 
tion of imports and exports; an analysis of the level of United States 
tariffs and the effects of price changes, and changes in the composition 
of imports, as well as changes in tariffs through trade agreements; de- 
tailed analyses of United States import and export trade in terms of 
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commodity composition of this trade and their relationship to Ameri- 
can industry and agriculture. 

Although the following topics may not lend themselves to annual 
reporting, it may be desirable to direct the Commission to address 
itself in each of its annual reports to analyzing one or more of the 
following: 

(a) Analysis of special developments in the international econ- 
omy as they might affect our foreign trade. Problems of inflation 
abroad and currency devaluation might represent a topic to be 
covered. 

(6) The analysis of United States balance of payments with 
attention to the role of tariff reduction in eliminating the dollar- 
gap problem. An aspect of this subject to be considered would 
be the question of whether maintaining balance of mutual con- 
cessions defeats or postpones adjustments needed in the balance 
of payments. 

(c) Analysis of the factors which affect the varying impact of 
the tariff on United States import trade in terms of the extent 
to which tariffs do or do not restrain imports and, conversely, the 
extent to which tariff liberalization could induce greater imports. 

(d) Analysis of foreign tariff and other import restrictions as 
they affect United States exports, and the prospects for the ex- 
pansion of United States exports by the reduction or elimination 
of such restrictions. 

(e) Analysis of factors to be considered in measuring the levels 
of the United States tariff with particular reference to the changes 
in the effect of the tariff on particular domestic industries. In- 
cluded in such an analysis would be an assessment of the various 
factors to be considered in judging the protectiveness of the 
various tariff rates. (It can be pointed out that the Tariff Com- 
mission makes an implicit judgment as to the question of the level 
of protection in determining the peril point on individual com- 
modities slated for trade-agreement negotiations. ) 

(f) Analysis of the effects of the escape clause and other pro- 
visions of our tariff laws on imports and, more specifically, on the 
trade of individual foreign countries with the United States. 

(g) Special industry studies designed to convey information 
on the problems of domestic industry as they relate to import com- 
petition and changes in export markets. 

The foregoing suggestions emphasize the expansion of the Tariff 
Commission’s factual reporting into new areas in which data would be 
presented and analyzed.*** It would not be the purpose of the Tariff 
Commission’s report to render judgments on the performance of the 
Executive in the operation of the trade-agreements program. As an 
expert body, however, it can supply expert information and analysis 
on which judgments as to the effects of the trade-agreements program 


on international trade and on the domestic economy can be made by 
the Congress. 





"In this connection, the Summaries of Tariff Information, published by the Tariff 
Commission, have contained much useful information. However, the last edition of these 
Summaries was issued in 1948. It would be helpful if the Tariff Commission were to 


bring the Summaries up to date, issue revisions periodically, and provide for the inclusion 
of some of the material referred to above. 








CUSTOMS, TARIFFS, AND RECIPROCAL TRADE AGREEMENTS 109 


F. Concnvusions 


(1) The essential question in making any judgment on the adequacy 
of the Tariff Commission reports, or for that matter on the President’s 
reports which he will begin to make this year, is one of determining 
whether the Congress is receivingvadequate information of the ap- 
propriate variety on the basis of which it can make judgments with 
respect to the operation of the trade-agreements program. 

(2) With respect to the Tariff Commission’s reports, it would ap- 
pear that the Tariff Commission has not received any clear instruc- 
tions in the Executive order or in the law as to what its reports should 
contain. Although the general coverage of factual data in these re- 
ports has been fairly uniform, there has been some change in the ex- 
tent of the analysis of these data over the years. Consideration should 
be given to clarifying the instructions given to the Tariff Commission. 

(3) One suggestion that is tentatively offered here is that the Tariff 
Commission provide certain factual data and analysis of an economic 
nature on the basis of which the Congress may undertake an evalua- 
tion of the trade-agreements program. 

(4) It is only the Congress that in the final analysis can make judg- 
ments as to the performance of the Executive under the trade-agree- 
ments program. The fact remains, however, that hitherto the Con- 
gress has taken occasion to review the operation of the trade-agree- 
ments program only when the Trade Agreements Act was before it 
for renewal. 

(5) It would, therefore, seem reasonable to suggest that the Com- 
mittee on Ways and Means (either as a whole or in subcommittee) re- 
ceive the reports of the Tariff Commission and of the President on the 
operation of the trade-agreements program. The committee (or sub- 
committee) could then undertake an evaluation of these reports, pos- 
sibly in conjunction with public hearings. As a result of such infor- 
mation as is derived from its own study and from the hearings, the 
committee would be able to report on the adequacy of the reports that 
were received and on certain features of the operation of the trade- 
agreements program. 

(6) This suggestion may be particularly useful with respect to the 
next report of the Tariff Commission and the first report of the Presi- 
dent under the terms of the Trade Agreements Extension Act of 1955. 
As a result of the first such review it would be possible to determine 
more precisely what kind of information the Congress should receive, 
what the timing of the reports should be, and whether it is desirable to 


continue the suggested procedure of holding public hearings on these 
reports, 


IX. OVERSEAS CONFERENCES OF THE SUBCOMMITTEE 


As may be seen from an examination of the earlier sections of this 
report as well as of the three volumes of hearings conducted in Wash- 
ington, the major work of the subcommittee consisted of a study of 
existing tari¥ legislation and policy of the United States and their 
bearing on the country’s economy. Because of the limitations of 
time, the subcommittee did not in its investigations in Washington ex- 
amine in any detail the role of our trade relations in our overall eco- 
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nomic and political relations with the rest of the world. The infer- 
ence should not be drawn that, because these aspects of our trade and 
tariff policy were not treated fully that they are to be regarded as of 
secondary order of importance. On the contrary, one of the declared 
objectives of the trade-agreements program is that the markets for 
United States exports be expanded through facilitating increased 
imports; the resulting expansion of world trade would promote the 
health and vigor not only of the economy of the United States but 
also the economies of friendly nations. In view of the importance of 
these aspects of the subject, the subcommittee undertook visits to 
Japan and Western Europe for the purpose of obtaining information 
and exchanging views on the operation and effects of our trade and 
tariff laws and ‘policies. 

One group of members held discussions in Japan, while another 
group visited six Western European countries where discussions were 
held in the capital cities. The meetings in Western Europe included 
the following countries: Italy, France, the United Kingdom, Belgium- 
Netherlands, Denmark, and the Federal Republic of Germany. In 
the various capitals the subcommittee met with individuals and groups 
representing financial and trade officials of the governments, members 
of parliaments, American businessmen engaged in business in the 
country or trade with the United States, and local businessmen who 
were generally engaged in exporting to the United States. In addi- 
tion, the subcommittee had briefing sessions with United States Em- 
bassy officials concerned with subjects within the field of interest of 
the subcommittee. 

The visits in both Western Europe and Japan were most productive. 
The subcommittee was able to obtain information and an expression 
of views about a broad range of matters relating to American foreign 
trade policy. In this connection it should be observed that Western 
Europe and Japan are the areas of the world with which United 
States foreign trade has been expanding most rapidly during the past 
few years. " Moreover, because exports from these countries to the 
United States consist predominantly of manufactured goods, our 
tariff policy is an important element in our economic relations with 
them. Accordingly, it was a major purpose of the conferences and 
discussions held in both Western Europe and Japan to obtain infor- 
mation and opinions with respect to the following matters: (1) The 
general economic situations in these countries, particularly as they 
bear on their foreign trade position and their trade relations with 
the United States; (2) developments with respect to commercial 
policy in these countries, particularly new developments in their for- 
eign trade policies as these may affect trade with the United States; 
and (3) the effects of United States trade laws and policies on the 
trade position of these countries. 

The following pages contain a report on the information and views 
which the subcommittee received overseas. Because the problems in 
the two areas differ, Western Europe and Japan will be treated 
separately. 

A. Western Evrorr 


1. General economic situation 


Western Europe has enjoyed a very substantial economic recovery 
since the end of the war. In large measure, this recovery was attained 
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with the help of Marshall plan aid extended by the United States 
‘Government ; appreciation for this aid was repeatedly stressed to the 
subcommittee in all the countries visited. As one measure of this 
recovery it can‘be observed that the national production of Western 
Europe, taken as a whole, had regained its prewar levels in 1948-49 
and by 1956 had reached a point some 50 percent above 1949 levels. 
Industrial production in particular had recovered even more—in 1956 
it stood at 76 percent above 1949 levels. ‘Today Europe is experienc- 
ing pressure of demand on available productive capacity with the 
attendant inflationary pressures. Generally speaking, production is 
pushing against the capacity to produce, unemployment is no longer 
a problem and in some countries there is a general shortage of man- 
power.*® Real wages have been increasing and consumption has 
therefore been on the rise. Business expenditures for plant and equip- 
ment have also increased but, as a result of full use of productive ca- 
pacity, the rate of increase in industrial production has slowed down 
m the past couple of years. Although there are variations from coun- 
try to country, on the average the rate of increase in industrial pro- 
duction has decreased from 11 percent in the first half of 1955 to 8 
percent in the second half of 1955 and to 5% percent in the first half 
of 1956. By and large, the Western European countries are pursuing 
monetary and fiscal policies designed to prevent inflation. 

With the recovery of production has come the recovery of Europe’s 
foreign trade and in particular of intra-European trade. Despite 
the fact, however, that in 1955 there was an overall surplus in West- 
ern Europe’s balance of payments with the rest of the world of roughly 
$500 million, Europe’s merchandise trade deficit with the dollar area 
still amounted to approximately $2 billion. Western Europe’s dollar 
payments position has been kept in balance primarily through special 
expenditures by the United States, including offshore procurement, 
military assistance and expenditures for the maintenance of United 
States troops and facilities. In addition, expeditures by American 
servicemen and American tourists have been a source of dollar earn- 
ings. 

The impact of recent inflationary developments on their foreign 
trade position have posed some problems for Western European coun- 
tries. The Suez crisis has intensified these inflationary pressures. 
Imports from the United States and Canada have risen more rapidly 
than exports to these countries over the past year. Despite this, there 
appears today to be a general unwillingness to resort to increased 
import restrictions as a solution for balance of payments problems 
resulting from inflationary pressures. Indeed, there seems to be a 
general tendency to continue the liberalization of existing restrictions 
on imports from within Europe and from the dollar area which was 
begun a few years ago. 


2. European economic integration: The common market-free trade 
area proposals . 

The subcommittee found one subject in the field of trade and tariff 

policy that perhaps commands more attention in Europe than any 


There are, of course, individual differences among the European countries. For ex- 
ample, Italy still has an unemployment problem. West Germany, on the other hand, has 
full if not overemployment, reflecting very rapid industrial growth, and now enjoys a 
strong balance-of-payments position. 
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other. This is the proposal recently put forward for the development 
of a European common market and free trade area. 

In brief, the common market+free trade area proposals provide 
for the gradual elimination of all tariffs on trade between the Euro- 
pean countries concerned. As is explained below, the common market 
proposal differs in certain respects from the free trade area proposal 
and different countries are involved in each, The widespread support 
that was found for these proposals in all countries visited and among 
representatives of all sectors of the economy with whom the subcom- 
mittee met indicates that the proposals deserve serious attention. 

It is generally agreed that the proposed common market-free trade 
area would have very important implications of an economic and 
political nature for Europe and a significant effect on United States 
trade relations with Europe. Economically, it would imply substan- 
tial changes in the patterns of production and trade among the Euro- 
pean countries and hence substantially alter trading both within 
Europe and between Europe and the rest of the world. From a politi- 
cal point of view, the development of the common market conceivably 
could be a major step toward some kind of politica] integration of 
Europe. In the shorter run, the political implications of the pro- 
posed trade arrangement would relate to such matters as the relation- 


ship between Europe and the other members of the Atlantic Alliance: 


on the one hand and, in particular, the United Kingdom and the 
Commonwealth countries on the other. 

Background.—Many opinions have been advanced as to the reasons 
why the common market-free trade area approach is now being con- 
sidered seriously in Europe. One is that it is the natural next step 
in the development of techniques for the economic integration of the: 
countries of Western Europe. 

Economic integration in Europe might be said to have started with 
the Marshall plan when the Organization for European Economic 
Cooperation was established. The OQEEC was established as an organ- 
ization of the aid-receiving countries to provide a vehicle through 
which the recipient countries could participate in the distribution of 
the aid funds among themselves. The OEEC has since become the 
center for a variety of cooperative arrangements in Europe, whereby 
the member countries undertake to help themselves achieve economic 
recovery and high levels of trade. Its membership now stands at 17.47 

One of the first problems faced by OQEEC was the need to break 
down the network of bilateral trading and the exchange and trade 
restrictions within Europe which had resulted from the war. In 
1950 the European Payments Union was established to act as a bank 
clearinghouse to provide credit for the financing of trade among the 
member countries. It has operated to promote convertibility of 
European currencies with each other. At present, European curren- 
cies are substantially convertible among themselves as far as the financ- 
ing of transactions in merchandise and services is concerned. The 
major exception relates to restrictions on the use of currencies for the 
financing of capital movements. 

A second step toward the breaking down of restrictions on intra- 
European trade and payments was the development by the OEEC of 


4? Austria, Belgium, Denmark. France, West Germany, Greece, Iceland, Ireland, Italy, 


Luxembourg. the Netherlands, Norway, Portugal, Sweden, Switzerland, Turkey, and the: 


United Kingdom. The United States and Canada are associate members. 
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a trade-liberalization program aimed at the elimination of quotas 
on trade among the European countries. The trade liberalization 
program aimed at a coordinated and gradual reduction of these quotas 
on the part of each country. It was felt that no single country was 
prepared by itself to remove its quotas, but if all countries undertook 
a joint effort no one country would have reason to fear from its own 
elimination of quotas. Generally speaking, considerable progress has 
been made in the elimination of quotas on intra-European trade, and 
approximately 90 percent of such trade is now free of such quota re- 
strictions. At the same time, the OEEC countries undertook in a less 
formal way to reduce quota restrictions on imports of goods from the 
United States and Canada. The restrictions that have been main- 
tained on imports from the dollar area have qualified the importance 
of the tariff concessions made by the Western European countries in 
the GATT to the United States. Balance-of-payments difficulties 
arising out of the war were the reasons advanced for the use of such 
restrictions. With the improvement in Europe’s dollar payments posi- 
tion, progress has been made in the reduction of such restrictions, 
although there are great variations among individual countries.** 

A further example of the programs which the OEEC has under- 
taken and which, over a period of time, could have significant results, 
is that of the cooperative European Productivity Agency. This pro- 
gram seeks to make modern production methods, research, and the 
like available to European industry through education and demon- 
stration means. 

Another development in European integration has been the setting 
up in 1952 of the European Coal and Steel Community. Six countries 
(France, Italy, West Germany, Belgium, the Netherlands, and Lux- 
embourg) comprise the ECSC. The ECSC is a supranational organi- 
zation designed to integrate under a central authority the coal and 
steel industries of these six countries. In recent months there has 
been discussion of the development of a similar arrangement among 
these six countries for the coordinated exploitation of atomic energy 
for industrial purposes. This endeavor is called Euratom and it ap- 
pears likely that a treaty on Euratom may be consummated in the very 
near future. 

The new proposals.—The six countries making up the European 
Coal and Stee] Community appear to feel strongly that further pro- 
gress in economic integration can be made if a common market (that is, 
a customs union) were established among themselves. Such a common 
market would involve (1) the complete elimination of all tariffs on 
trade among the 6 countries, and (2) the establishment of common 
tariffs for all 6 countries on imports from the outside. This is en- 
visioned as a gradual process, covering a period of 12 to 15 years. In 
addition, the common market contemplates freedom of movement of 
capital and labor within the six-country community, and hence the 
gradual adjustment of production in response to competitive forces 
with resulting improvements in productivity and real income. 

The “free trade area” proposal in contrast to the common market 
proposal would provide for the elimination of the tariffs on trade 
(with the exception of agricultural commodities) within the free-trade 
area, but each country which joined the free-trade area and not the 





48 Sec. II contains a discussion of these developments. 
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common market would retain its own tariffs on trade from outside 
- the area. The countries mentioned as possibly associating in the free- 
trade area—in addition to the common market countries—are the 
United Kingdom and the Scandinavian countries. 

The common market-free trade area proposals, therefore, can be 
considered as the logical outcome of the steps that have been taken 
since 1947 which are directed toward the gradual elimination of 
barriers to the movement of trade, capital, and population within the 
OEEC countries. There are, however, other factors which have con- 
tributed to the development of the free-trade-are®, proposal. 

One is the continuing dollar earnings problem of Western Europe. 
Some observers contend that the European countries will not, under 
existing United States policy, be able to expand their exports to the 
United States sufficiently in order to finance the imports that they 
wish to purchase in the United States. Therefore, these persons con- 
tend, Europe must look to increases in its own internal trade and to 
developments which will improve its competitive position in world 
markets. 

A second factor is that Europe’s dollar problem reflects its com- 
petitive disadvantage compared to the United States. One reason 
suggested for this disadvantage is that United States industry pro- 
duces for a mass market of over 160 million people, while European 
industry produces for many small markets. A common market 
arrangement for Europe could mean a mass market of about 250 mil- 
lion people and, it is said that, if European industry can be made more 
competitive it can achieve the same levels of productive efficiency that 
American industry enjoys. 

A third factor advanced by some observers is that Great Britain and 
France have been losing their positions as dominant world powers. 
Thus, some maintain, the only way that Europe can enhance its power 
in the world is for it to become a unified entity, equal in size to the 
Soviet Union on the one side and the United States on the other. It 
would appear that the Suez crisis has given further impetus to pro- 
grams for European economic integration. 

It appears that the broader free trade area proposal grew out of 
the proposal for a common market of the 6 ECSC countries for at 
least 2 reasons. The lesser reason was that the low tariff countries 
of Europe (the Scandinavian and Benelux countries and Switzerland) 
had begun to feel that the removal of quantitative restrictions on 
European trade left them in an exposed position while the high 
tariff countries, even though they should remove their quantitative 
restrictions, still had their high tariffs to protect them against imports. 
The low tariff countries, therefore. have urged some coordinated ac- 
tion through the GATT and the OEEC for the gradual reduction of 
tariffs as well as of quantitative restrictions. The scheme which 
was devised and which was considered for a while and has now been 
set aside was called the European commodity scheme; it involved 
the gradual elimination of tariffs on those products which were of 
primary importance to intra- European trade. 

The second and perhaps far more important reason for the develop- 
ment of the free trade area proposal was that the United Kingdom 
became interested in the development of such a scheme. It appears 
that the United Kingdom has been concerned about the growth of 
West Germany’s competitive position in Europe. When the common 
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market of the 6 ECSC countries was first proposed, the United King- 
dom decided that it would adversely affect its trade position on the 
Continent if West Germany should have duty free access to the 
markets of the other 5 countries while its own exports were faced with 
the common market duty wall. In supporting the free trade area 
eee the United Kingdom, therefore, may have been motivated 

y 2 desire to maintain its competitive position in continental markets. 

The United Kingdom’s position also reflects a gradual tendency 
toward closer ties with the Continent of Europe and away from 
the Commonwealth countries. It appears that the United Kingdom 
may be the determining force in whether the free trade area will in 
fact be set up. Where a few years ago any such notion would have 
been received in the United Kingdom with considerable reserve, today 
there is considerable support for the free trade area in the press 
and public opinion. 

It has been the general policy of the United States Government to 
support programs for the economic integration of Europe that have 
as their objective the development of a competitive and strong Euro- 
pean economy and which are directed toward expanding the area 
of multilateral trade. The proposals which have been discussed above 
are likely to have important effects for United States foreign trade 
which are worth serious consideration. In the short run, it appears 
likely that the removal of tariffs on trade within Europe will have 
the effect of making the existing tariffs on imports from the United 
States more protective with respect to those competitive items on 
which intra-European tariffs are eliminated. To a certain extent, 
therefore, there may result a reduction in the imports of certain 
items from the United States. On the other hand, if the common mar- 
ket-free trade area scheme in fact results in greater economic integra- 
tion in Europe, in higher levels of consumer incomes and in expanded 
production, there is reason to believe that there will result a growing 
demand for American goods as a whole. Moreover, if these economic 
improvements do take place, they will give rise to conditions which 
will permit further liberalization of tariff and quota restrictions 
presently applied to imports from the United States. 

The concern which the free trade area proposals have elicited re- 
lates to this point. That is, whether the approach will lead to in- 
creased discrimination in trade against the outside world, particularly 
the United States, or whether as a result of increased competition 
and productivity within Europe and the development of a truly mass 
market, the conditions will be established for a much sounder multi- 
lateral trading system. 

3. Attitudes toward American foreign trade policy 

As has been described above, Western Europe has in the last few 
years reached a point where it has repaired and expanded its pro- 
ductive capacity. Attention has therefore been focused less on prob- 
lems of economic reconstruction and more on problems of how to or- 
ganize their economic relations, particularly their trade relations, with 
the rest of the world. It was the general view expressed in Europe 
that the future conduct of American foreign trade policy will play an 
important part in determining the attitudes and actions of the Euro- 
peans themselves. Western Europeans look to the United States for 
leadership in trade policy matters and the hope was expressed that the 
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United States will continue its efforts in the direction of permitting 
expanding imports into the United States. This was emphasized, be- 
cause of the need for Western Europe to balance its accounts with 
the United States at a high level of trade in both directions. Fur- 
ther trade liberalization by the United States would also, it was noted, 
lead to continued amelioration of restrictions and discrimination by 
Western European countries. 

It can be noted that in 1956 United States exports of merchandise 
to Western Europe totaled approximately $5 billion. Imports from 
Western Europe equaled $3 billion, leaving a gap on merchandise trade 
account of approximately $2 billion. This gap was covered by tourist 
expenditures and other service transactions, by private investment. 
and by a substantial expenditure by the United States Government 
for offshore procurement and the maintenance of military facilities 
and personnel in Europe. The importance of United States trade for 
Western Europe can be seen by the fact that 20 percent of our total 
merchandise imports came from Western Europe, whereas 40 per- 
cent of Western Europe’s imports from outside Western Europe came 
from the United States. Even more important is the fact that since 
1949 imports into the United States from Western Europe have in- 
creased more rapidly than those from any other sources, accounting 
for one-third of the total increase in United States imports since that 
year. Trade with the United States, therefore, is an important part 
of the total trade of these countries. Moreover, whereas United States 
merchandise exports are eaual to 3 to 4 percent of our gross national 
product, exports are of much greater importance to the Western 
European countries and range from 9 percent of gross national prod- 
uct in the case of Italy to 35 percent in the case of the Netherlands. 

Although the improvement in their trade position with the United 
States has been great and has permitted some relaxation of their 
trade restrictions on imports from the United States, Western Eu- 
ropeans point to the fact that they will require increased exports to 
the United States to balance their overall trade position and to permit 
continued relaxation of such restrictions. They observe that the ex- 
traordinarv expenditures, primarily for military purposes, which the 
United States Government has undertaken in recent years has in- 
jected a substantial sum of dollars into the world payments system and 
has helped strengthen the trade and payments position of the Western 
European countries. They do not, however, expect the indefinite 
continuance of such expenditures and contend that there is no substi- 
tute for expanded trade. 

The viewpoints expressed by European government officials and 
businessmen indicated three problems with respect to expanded ex- 
ports to the United States market, which may be summarized as 
follows: 

(1) The United States market is a highly competitive one and 
therefore requires considerable effort and expense in the form of 
market development, investment, ete., in order for Europeans to com- 
pete successfully. Despite the fact that European wage rates are 
lower than those in the United States, the organization of production 
is not as efficient and, in addition, other elements of cost, particularly 
capital cost, are generally higher than those in the United States. 

In this connection, the subcommittee was interested in obtaining 
information, from representatives of American firms engaged in pro- 
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duction in Western European countries, as to the extent of such op- 


erations, the reasons therefor, and the soaree to which the products 


of such firms were exported to the United States. Although it was 
not possible to determine precisely the extent of such activity or the 
prospects for further mvestment in manufacturing operations by 
Americans in Western Europe, it was possible for the subcommittee 
to obtain certain relevant information. 

For example, it was pointed out that several factors accounted for 
such activity, among these the most prominently mentioned being the 
existence of the dollar shortage and quantitative restrictions on im- 
cba from the United States which made it difficult to expand exports 

rom the United States of the products concerned. In some instances 

it was noted that the American firms would have preferred to pro- 
duce these products in their domestic plants and to export the goods 
rather than to set up plants abroad. As to the question of whether 
significant portions of the goods so produced were exported to the 
United States, the information received indicated that, by and large, 
these products were sold in the countries of manufacture or were ex- 
ported to countries other than the United States. In some cases, it was 
indicated that exports of these products to countries other than the 
United States were fairly extensive. 

(2) United States trade policy has many restrictive features which 
impedes the expansion of imports into the United States. Although 
in general it was felt that the United States has done much to lower 
its tariffs, the base from which these reductions have taken place was 
considered very high and that in particular instances, as for example 
in the case of luxury or specialty items, tariff rates were quite restric- 
tive of imports. Other factors were also mentioned, such as the com- 
plicated tariff structure which made it difficult to determine the ap- 
propriate tariff classification particularly of new items entering into 
import trade. The customs valuation procedures, the administration 
of the Antidumping Act, restrictions of imports under section 22 of the 
Agricultural Adjustment Act, and the administration of the Pure 
Food and Drug Act were also pointed to as having a restrictive effect. 

(3) The feature of United States tariff laws which received the most 
comment everywhere were the escape-clause provisions. It was felt 
that the escape clause and, to a lesser extent, the National Security 
Amendments of 1955 (which was regarded as another form of escape 
clause, permitting duplicate petitions) create a considerable amount 
of uncertainty with respect to the United States tariff. It was pointed 
out that, although the escape clause has not been invoked on many oc- 
casions the fact of its existence has a very bad psychological effect in 
discouraging the expansion of exports to the United States. If Eu- 
ropean businessmen undertake the effort and expense that is necessary 
in order to expand sales in the United States market, they fear that 
the penalty of success may be the imposition of higher tariffs under 
the escape clause and that losses to them will result. Moreover, con- 
cern was expressed about the potential effect of the escape clause, 
particularly as amended by the 1955 extension of the Trade Agree- 
ments Act, in weakening trade agreements. The interest in this sub- 

ject is reflected in the extensive documentation which the subecommit- 
tee received with respect to past as well as pending escape-clause cases. 
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In some instances it was noted that :any imposition of higher tariffs 
or quotas against imports, even though o¢casioned by increased im- 
ports from Japan, would adversely affect exports of similar articles 
from Europe. In this connection, it can be observed that European 
businessmen indicated that they encountered serious competition from 
Japanese exports in the American market in some instances, but they 
were not able to predict the future extent and nature of such com- 
petition. 

4. GATT and OTC 


In connection with the matter discussed above, relating to the pos- 
sible lines of development of the common market—free trade area 
schemes, the subcommittee obtained the views of Europeans with re- 
spect to the GATT and the Organization for Trade Cooperation. 
The opinion was expressed that if the free trade area scheme was to 
avoid a purely regional and restrictive approach, the continuation of 
an effective GATT and the setting up of OTC with a worldwide 
orientation would be very important. In this connection the GATT 
was regarded as the only instrumentality for preventing increases in 
the overall height of the common tariff of the proposed common mar- 
ket arrangement. 

United States membership in the OTC was regarded as having an 
important psychological effect. It was viewed by the Europeans as 
an indication of a continued commitment on the part of the United 
States to a liberal and multilateral foreign trade policy and as evidence 
of the intent to continue to collaborate with other countries with re- 
spect to trade problems. It was noted that the United States had made: 
important tariff concessions in. the GATT and that what was important 
now was insuring the benefits that had been negotiated, including the 
general reduction in the world tariff levels and the commitment to 
reduce other import restrictions, particularly quotas. 


B. 


In the meetings which the subcommittee held in Tokyo, views and 
information relating to a wide range of subjects were obtained from 
Japanese and American Government officials and Japanese and Amer- 
ican businessmen. Although the areas of agreement and mutual inter- 
est between the United States and Japan in relation to trade matters 
far exceed the areas of controversy, the subcommittee was cognizant 
of the fact that certain aspects of United States-Japanese trade rela- 
tions had become central issues of American foreign trade policy in 
recent years. It was felt desirable therefore to obtain information that 
would help serve as a basis for a constructive solution of the problems 
that exist. It is clear that the Japanese look to the United States for 
leadership in trade matters not only because of the special relationship 
that has existed between the two countries since the end of the war, 
but also because of the importance to Japan of trade with the United 
States. Of great significance, in this connection, is the important con- 
tribution that expanding foreign trade can make to the strength of 
the Jananese economy and, therefore, to the capacity of Japan to 
fulfill her commitments as an ally of the United States in defense of 
the free world. 
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1. General economié sitiation ei yrv9 : 


Of all the industrialized countries of the world, Japan’s dependence 
on foreign trade is unique. This dependence stems from the nature 
of the Japanese economy.. It is characterized by intensive cultivation 
of a limited area of arable land, limited natural resources, and high 
density of population. Japan has'‘over the years developed a manu- 
facturing economy dependent on imports for scarce raw materials and 
foodstuffs and on exports for the markets for her manufactured goods. 
With a population of 90 million people, which is growing at a rate of 1 
million a year, and with limited physical resources it would appear 
that foreseeable circumstances will cause Japan to become increasingly 
dependent on foreign trade. Today Japan depends on imports for 
20) percent of her food supply and for 70 percent of her basic raw ma- 
terial requirements. She is wirtually 100 percent dependent on im- 
ports for such materials as raw cotton, bauxite, rubber, potash, phos- 
phate rock, tin, manganese, crude’petroleum and, to a somewhat lesser 
extent, iron ore. The economic problems facing Japan are directly re- 
lated to the problems of maintaining and expanding her export 
markets, for it is her exports that determine her capacity to import, 
to maintain production in her manufacturing industry, and to pro- 
vide employment for her growing labor force. 

Despite these basically difficult economic problems, the Japanese 
economy has enjoyed a remarkable recovery from the war; the past 2 
years, in particular, have seen the economy working at peak levels. 
Agricultural output, industrial production, and foreign trade have 
all increased substantially and, in some cases, dramatically. Starting 
from the low level that existed at the end of 1945, when industrial pro- 
duction was only one half of the average for the prewar years 1934-36, 
industrial production in 1955 rose to four times the 1945 level; the rate 
of increase in 1955 alone was 8 percent and appears to be even higher 
in 1956. The greatest advances were in the production of chemicals, 
metals (particularly steel), machinery, and shipbuilding. 

Japan’s foreign trade also has shown marked increases. Exports 
of merchandise in 1955 which were equal to 10 percent of Japan’s gross 
national product amounted to $2 billion, an increase of $9.4 billion 
above 1954. Exports for 1956 are expected to increase by almost $0.5 
billion above the 1955 level. Imports of merchandise in 1955 were 
about $2.5 billion and are expected to increase to approximately $3 
billion in 1956. When other current account transactions are taken 
into account, Japan has an overall surplus equal to almost one-half 
billion dollars in her trade. Imports, however, have been increasing 
quite rapidly due in some measure to the liberalization of import trade 
which was authorized by the Government, partly as an anti-infla- 
tionary measure. Japan’s international reserves stand at approxi- 
mately $1.5 billion today. Trade with the United States accounts for 
22 percent of Japan’s exports and 32 percent of her total imports. 
Japan is the leading market for United States agricultural exports, 
buying more raw cotton, soybeans, barley, tallow, and wheat than any 
other foreign customer and she is a leading purchaser of our petroleum, 
coal, chemicals, and various industrial goods. In 1955 total Japanese 
merchandise imports from the United States were $780 million of 
which $450 million were agricultural commodities. Her exports to 
‘the United States were valued at $459 million, leaving a deficit in 
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her merchandise transactions with the United States of about $321 
million. This deficit was more than covered by $545 million of special 
earnings derived mainly from United States military expenditures in 
Japan. 

Several considerations are pointed to as indicative of the fact that 
there are certain weaknesses underlying the good achievements of 
the last 2 years. First, is the danger of price inflation. The wholesale 
price index rose 7 percent in the first 9 months of 1956 and the price 
index for Japanese exports rose 3.6 percent during the first 7 months 
of the year. The Japanese are seriously concerned about the impact 
of price inflation on the competitive position of Japan’s exports in 
world markets, particularly in her important exports of machinery and 
other metal products. Also, domestic demand inflation has tended 
to divert raw materials and finished products from export markets to 
satisfy domestic requirements, which further tends to adversely affect 
her export position. Second, the recovery in her exports is accounted 
for primarily by growing demand resulting from high levels of eco- 
nomic activity in the West. In the event of a recession abroad Japan’s 
exports could be seriously affected. Third, Japan has produced bump- 
er rice crops in the last 2 years which have reduced her dependence on 
foreign supplies. A return to more normal domestic supplies could 
result in increased import requirements. Fourth is the fact that her 
dollar-payments position is supported by special dollar earnings which 
cannot be regarded as permanent. Should these fall off, Japan would 
be obliged to curtail her imports from the United States unless her 
exports increased. Fifth, Japan has not recovered her prewar foreign- 
trade position; where her prewar trade accounted for 5 percent of 
world trade, it is now just under 3 percent. Although in value terms, 
exports and imports in 1955 were substantially higher than in the 
prewar period, the physical volume of Japan’s exports In 1955 stood at 
approximately 50 percent below prewar exports, while imports had 
recovered to 75 percent of their prewar level. 

2. Japan’s foreign-trade prospects 

Because of Japan’s dependence on foreign trade much concern and 
attention has been directed in Japan toward the question of develop- 
ing expanded export markets. 

One of the obstacles that Japan has faced in this connection is the 
existence or threat of discriminatory trade barriers in many of the in- 
dustrial countries of the West, due in part to the failure to consummate 
trade agreements with these countries. It was the purpose of the 
United States in initiating a multilateral trade agreement with Japan 
in 1955 under the aegis of the GATT to gain Japan’s accession to the 
GATT so that she could enjoy the benefits of such association. How- 
ever, as is provided for by article 35 of the general agreement, 14 of 
the 35 contracting parties declined to extend most-favored-nation 
(non-discriminatory ) tariff treatment guaranties to Japanese imports ; 
6 of these were in fact extending such treatment but declined to under- 
take a formal commitment to do so,” The Japanese expressed the hope 
that the continuing efforts of the United States to gain full most- 


4 The 14 countries were Australia, Austria, Belgium, Brazil, Cuba, France, Haiti, India, 
Luxembourg, the Netherlands, New Zealand, the Federation of Rhodesia-Nyasaland, the 
Union of South Africa, and the United Kingdom. The 6 countries already extending most- 
favored-nation treatment were Austria, Belgium, India, Luxembourg, the Netherlands, and 
the United Kingdom. 
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favored-nation treatment for Japan through the GATT would prove 
successful. The Japanese have also indicated some concern that the 
proposed European common market—free-trade-area arrangement 
will further adversely affect their competitive position in Western 
European markets. 

It would appear that, in general, Japan’s export potential is also 
limited by the general currency inconvertibility that exists in world- 
payments arrangements. For example, Japan enjoys a trade surplus 
with the sterling area. Because of the fact that her sterling earnmgs 
cannot be converted freely into dollars, she is obliged to purchase im- 
ports on sterling markets even though, under a system of convertible 
currencies, she would prefer to purchase them in the United States. 
Other multilateral trade arrangements are likewise discouraged by 
the imbalance in world payments. In the prewar period, Japan was 
able to finance her deficit in trade with the United States partly 
through dollars earned in trade with southeast Asia. Southeast: Asia, 
in turn, enjoyed an export surplus with the United States by virtue 
of exports of industrial raw materials. Currency inconvertibility is 
a reflection of the general imbalance in international trade and pay- 
ments which is often associated with the term “dollar shortage.” 

Because of these problems, which relate primarily to Western Euro- 
pean markets, interest has been centered on developing export trade 
with the United States, the mainland of China, and with southeast 
Asia. Although the question of expanded trade with China has re- 
ceived much attention and is an important political issue in Japan, it 
does not appear that there is much prospect for the expansion of such 
trade. Although it is true that in the prewar period the Chinese 
mainland (including Manchuria) was an important market for Japa- 
nese exports, taking something in the order of 20 percent of her ex- 
ports, it must be remembered that in this period Japan had political 
control on the mainland and was engaged in the industrial develop- 
ment of Manchuria. By contrast, in 1955 Japanese exports to China 
were $30 million, while imports from China amounted to $80 mil- 
lion, The exports accounted for only 1.5 percent of Japan’s total 
exports and consisted chiefly of textiles, fertilizers, and chemicals. 
Imports from China represented 4 percent of Japan’s total imports 
and consisted mainly of rice, soybeans, salt, and coking coal. Since 
Communist China has undertaken a program of rapid industrializa- 
tion it is not likely that it will provide a significant market for Japa- 
nese consumer goods. China’s needs are mainly for heavy machinery 
and machine tools. Many of these products, however, are embargoed 
by East-West trade regulations to which Japan subscribes. More- 
over, Communist China obtains such goods from the Soviet bloc in ex- 
change for raw materials and foodstuffs. It would, in all prebability, 
require some substantial change in the political arrangements between 
China and the Soviet Union to alter the trade relations that presently 
exist between China and Japan. 

It would appear that southeast Asia and other areas of free Asia, 
on the other hand, offer a natural and complementary market for 
Japan. As the countries of southeast Asia undertake the economic 
development of their economies, they will require increasing imports 
of capital goods and light manufactures which can be purchased from 
Japan and which can be paid for by surpluses of foodstuffs and raw 
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materials. It is clear that Japan would like to develop such trade, but 
the pace of economic development in the area has not been very rapid, 
and therefore the market for Japanese exports has not expanded 
greatly. 

Several difficulties face Japan in these markets. First, industrializa- 
tion of the Asian countries has led to the development of cotton-spin- 
ning industries and other industries producing light manufactures 
which may supplant Japan’s exports of these products. For example, 
Japan is faced with competition from cotton textiles manufactured in 
India. Secondly, Japan is faced with intensified competition from 
Western European industries in her sales of heavier manufactures 
in these markets. Third, in several of the Asian countries the Japanese 
have undertaken to make reparations for war claims resulting from 
World War II. Reparations involve a direct transfer of goods 
and displace commercial sales. Fourth, in some countries there re- 
mains a residue of strong feeling as a result of the war. For example, 
South Korea, which used to be an important market for Japan, still 
entertains strong feeling about the Japanese which inhibits the expan- 
sion of trade between the two countries. 

The general characteristics of Japan’s trade with the United States 
have been discussed above. Because of the fact that Japanese exports 
to the United States consist primarily of manufactured goods, and 
also because of the competitive advantage that Japan enjoys in cer- 
tain manufactures, particularly those requiring extensive use of labor, 
problems relating to the expansion of Japanese exports to the United 
States have arisen. The subcommittee undertook inquiries into many 
of the commodities concerning which American producers have indi- 
cated serious import competition, The single problem commodity with 
which both American and Japanese producers are most concerned is 
cotton textiles. 


3. The cotton-textile problem 


The problems that have arisen in United States-Japanese trade re- 
lations as a result of the expansion of cotton textile exports to the 
United States are of great concern to the Japanese. Although cotton 
textiles today account for a substantially smaller proportion of 
Japan’s total exports than in the prewar period, such exports are im- 
portant to Japan. In particular, the sale of cotton textiles to the 
Jnited States has become an important source of dollar earnings. 
Japan’s dependence on the United States market reflects to some de- 
gree the fact that Japan’s alternative export markets for cotton tex- 
tiles do not appear to be able to absorb increased shipments of these 
products. In some of these markets (particularly Indonesia) pay- 
ments difficulties have reduced the purchase of Japan’s textiles. In 
others (for example, in Pakistan, India, and Hong Kong), the estab- 
lishment of local textile industries that enjoy even greater cost econo- 
mies than does the Japanese textile industry has reduced Japan’s 
sales to these countries. And, additionally, Japan has been faced 
with increased competition from these new textile industries in other 
markets. 

Japanese exports to the United States market have created serious 
concern on the part of our domestic cotton-textile industry. Although 
imports of cotton textiles from Japan represent only a smal] percent- 
age (approximately 2 percent) of our domestic production of cotton 
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cloth (which was 11 billion square yards in 1956), there are other 
features of these exports which have occasioned concern. Japanese 
exports tend to be concentrated in particular types of cloth and ap- 

parel, recently in gingham and velveteen cloth and blouses and shirts. 
Imports of cotton fabrics from Japan have risen rapidly, from 33 mil- 
lion square yards in 1953 to about 106 million square yards in 1955. 
When the cloth content of apparel items is included, the figure for 
1955 comes to about 220 million square yards. In addition, the mar- 
keting practices that have been followed have tended to be disruptive; 

prices have fluctuated and shipments have been uneven. 

The Japanese evinced considerable concern over legislation designed 
to restrict the importation of cotton textiles into the United States. 
They were very concerned that the Congress might enact restrictive 
import quotas. They pointed, as well, to legislation enacted in two 
States, requiring retailers to post signs indicating that Japanese tex- 
tiles were sold in their stores. In addition, the numerous applications 
for escape-clause relief by American producers has caused concern that 
that procedure would lead to restrictive tariff treatment of Japanese 
exports of cotton textiles. To the Japanese, the American attitudes 
toward imports of cotton textiles from Japan represent a serious 
matter, not only because of the possibility that their market for cotton 
textiles in the United States might be greatly curtailed, but also be- 
cause they feared that the threat to ¢ otton textile exports to the United 
States might be extended to exports of other products. 

Accordingly, the Japanese textile industry, with the approval of 
the Japanese Government, has undertaken to limit its shipments of 
cotton textiles to the United States. On December 21, 1955, they an- 
nounced that quotas would be imposed on exports to the United States 
during the calendar year 1956. As originally proposed, the quota 
would consist of an overall ceiling on the export of fabrics of 150 
million square yards. Within that ceiling there were to be individual 
subquotas: (a) a quota on velveteens of 5 million square yards (ex- 
ports during 1955 had reached 6.9 million square yards; domestic 
production was equal to 4.2 million square yards) ; and (6) a quota 
on print cloth of 20 million square y yards (exports in 1955 were 22 
million square yards, equal to about 3 percent of United States domestic 
production). In addition, a quota of 2.5 million dozen ladies blouses 
was imposed and, subsequently, this quota was reduced to 1.5 million 
dozen for the 12-month period ending March 31, 1957 

In August 1956, a quota of 70 million square yards W was imposed on 
exports of gingham. (Exports of this fabric in 1955 amounted to 48.3 
million square yards, compared with United States domestic produc- 
tion of 250 million square yards). Subsequently, quotas were also 
placed on exports of cotton shorts and men’s and boys’ sport shirts. 

As a result of discussions with the United States Government, the 
Japanese announced in May 1956 that the voluntary export restrictions 
would be continued in 1957. In September 1956, the Japanese an- 
nounced their intention to continue export restrictions into the future 
and outlined the principles to be applied to such restrictions. They 
agreed to base their 1957 quotas on 1955 exports, to reduce shipments 
of ginghams and velveteens, to diversify exports and apply individual 
quotas to a greater number of sensitive items, and to correct marketing 
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practices so as to distribute export shipments more evenly over the 
year. 

When the subcommittee visited Tokyo, discussions were underway 
between representatives of the United States and Japanese Govern- 
ments relating to the proposed revision of the Japanese export-quota 
system. The Japanese were very desirous of resolving the problem in a 
mutually satisfactory manner. As evidence of this, they pointed to 
their willingness to curtail exports to the United States, even though 
such restrictions were burdensome to the domestic industry and 
created considerable concern that other of their export markets would 
seek similar restrictions. 

There are several other features of the cotton-textile situation which 
were pointed to as important. The Japanese noted their dependence 
on imports from the United States for many products and the adverse 
trade balance which existed in United States-Japanese trade as indica- 
tive of the need for expanding their export markets in the United 
States. With respect to cotton, it was pointed out that in 1955 
Japan bought $125 million worth of raw cotton from the United 
States, whereas the total value of Japanese exports of cotton textiles 
to the United States was only $63 million. They expect to increase 
their purchases of raw cotton this year, due in large measure to the 
fact. that the prices of United States cotton have become competitive 
with world market prices. 

Secondly, the Japanese noted that they did not enjoy a competitive 
advantage in cotton textiles in the United States market in more than 
a few classes of cotton textiles. The markets they have developed 
thus far are not ones that they can forego without serious repercussions, 
although one purpose of the export-control measures that they have 
undertaken is to diversify their cotton-textile exports as much as 
possible and avoid concentration of exports in sensitive items. 

Third, the Japanese have become increasingly aware of the need 
for market development in the United States through product re- 
search, advertising and so on, as a means of increasing the demand for 
their textile products in such a way as to conflict as little as possible 
with textile production in the United States. In this connection it can 
be observed that the disruptive exports over the last 2 years can be 
ascribed in large measure to aggressive buying by American importers 
in Japan of particular lines of textiles. In many cases, as in women’s 
blouses, American importers overestimated the United States demand 
for these products and when the market broke, they disposed of their 
supplies at distress prices. These developments caused distress not 
only to the United States industry, but also to the Japanese manufac- 
turers and traders. 

Additional observations 

T he SY Ne e received information with respect, to other aspects 
of United States-Japanese trade relations. In particular, information 
was obtained relating to other commodities that were exported to the 
United States, such as plywood, optical goods, cameras, stainless stee] 
flatware, and tuna fish. The Japanese spokesmen emphasized 
throughout that they looked to the United States market for the ex- 
pansion of mutually beneficial trade. They were cognizant of the fact 
that such trade could only be conducted on a dur able and sound basis if 
the quality of Japanese exports continued to improve and if Japanese 
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industries undertook to develop a market in the United States for their 
merchandise. They noted that, because of the nature of the Japanese 
economy, they did enjoy a competitive advantage in the United States 
market in those areas where their unit costs of production were lower 
by virtue primarily of their lower wage rates. They observed, how- 
ever, that their wage costs are, in fact, higher than is generally 
assumed, due to the extensive Japanese system of social fringe benefits, 
covering such matters as medical care, housing in Government dormi- 
tories, bonuses, and subsidized food. Labor productivity, moreover, 
was quite low, due to the fact that Japan’s social arrangements dictate 
the employment of much more labor than would ordinarily be neces- 
sary. They observed that wage rates in the cotton-textile industry 
were higher than average w age rates in Japanese industry as a whole. 

In general, problems arising out of Japanese-United States trade 
relations deserve further study. In particular, the export-quota sys- 
tem which the Japanese have adopted not only with respect to cotton 
textiles but also in the case of certain types of tuna fish and plywood 
should be followed closely. It was pointed out by spokesmen of Jap- 
anese business interests that they were very desirous of avoiding a 
conflict in matters of trade with the United States. They noted that 
rather than take unilateral action to restrict Japanese exports, it would 
be desirable if the Japanese and American interests concerned could 
enter into discussions for the purpose of resolving any difficulties 
that may arise. It was pointed out that United States antitrust laws 
would probably impede the development of any such arrangements. 
In this connection, it can be observed that except in unusual circum- 
stances it appears undesirable for the Governments or industry groups 
in the two countries to negotiate regarding the allocation or control 
of trade between the two countries. Situations may arise, however, 
(as they have, for example, in the case of cotton textiles) which may 
qualify as an exception to this general principle, particularly in those 
cases where there is a sudden increase In exports to the United States 
that can threaten to be disruptive of our domestic market and which, 
if continued, can create antagonisms which prejudice the long-run 
development of mutually beneficial trade relations. 


C. Generat ConcLusions 


As a result of the conferences and discussions in both Western 
Europe and Japan, certain general conclusions can be drawn. 

(1) There has been substantial progress in the postwar period, 
ddaeiolilndy in the last few years, in the overall economic position 
of Western Europe and Japan. The expansion of trade has made an 
important contribution to the progress that has been recorded. 

(2) The benefits of this trade expansion have been mutual. The 
United States has benefited in terms of an expansion of our exports 
and an increased availability of imports. Because of the great im- 
portance of expanding trade to the growth of production and levels 
of real income in the economies of Western Europe and Japan, the 
economies of these countries have been strengthened. One of the 
essential foreign policy objectives of the United States, the strength- 
ening of the free-world alliance, is being served by these develop- 
ments. 
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(3) There has been progress in the direction of trade liberalization 
and a commitment on the part of these major trading countries to a 
system of liberalized and nondiscriminatory international trade. 
Much progress has been recorded in liberalizing intra-European 
trade and, to a far lesser extent, imports from the United States. In 
recent months, in particular, it appears that as balance-of-payments 
disturbances occur, resort is increasingly being made not to restric- 
tive import policies but to domestic financial and monetary policies 
as a means of solving the problems that arise. 

(4) Although there have been profound and important develop- 
ments in the world economy and in the international trading picture 
over the first decade since the end of World War II, it can be ex- 
pected that the next 10 years will see even more significant develop- 
ments of importance to the economies and the political alliances of the 
free world countries. 

Many of these developments are already foreshadowed. For ex- 
ample, the accelerated movement toward economic integration of 
Western Europe, which is reflected in the proposals for a common 
market-free trade area, deserves the closest and continuing examina- 
tion and study as to its implications for United States foreign trade 
policy. So, also, the emergence of Japan as a major power in world 
trade looking for closer commercial ties with the United States is 
an exceedingly important development. 

(5) Much benefit would be derived from a better understanding of 
each other’s point of view in matters relating to trade. This com- 
ment applies not only to United States trade relations with the rest 
of the free world, but also as between Japan and the rest of the free 
world and among the Western European countries themselves. 

It is clear that the major trading countries look to the United States 
for leadership in matters relating to trade policy. The predominant 
economic position which the United States enjoys imposes on us the 
responsibilities of such leadership. ‘It is important, nevertheless, that 
our trading partners recognize that even in as strong and prosperous 
a country as the United States, not every industry or segment of an 
industry is large and prosperous and that therefore serious problems 
of import competition may arise in some cases. 

(6) Continued economic growth and progress throughout the free 
world should permit continued liberalization of world trade and an 
expansion of such trade, if appropriate trade policies are pursued. We 
can look forward therefore to the development of stability and balance 
in trade that will permit extension of the areas of currency converti- 
bility and a return to multilateral trading arrangements which will 
permit an extension of the benefits of trade to all concerned. 





INDIVIDUAL VIEWS OF HON. DANTEL A. REED 


I have withheld my signature from the report to the Committee 
on Ways and Means expressing the views of my colleagues on the 
Subcommittee on Customs, Tariffs, and Reciprocal Trade Agreemente. 
My reason for declining to sign the report is that I believe it has in- 
adequately dealt with some of the more urgent problems and issues 
confronting our Nation with respect to our foreign trade policy, 
The report undertakes to set forth in page after page the views of my 
subcommittee colleagues without ever quite sufficiently applying those 
views realistically to the practical aspects of our Nation’s trade policies 
and practices. 

In expressing my individual views in the following paragraphs of 
this report, it will not be my purpose to criticize my subcommittee 
colleagues or to question the objectivity and ability with which they 
have addressed themselves to the tremendous responsibility imposed 
of them. However, because of the importance of the subject matter 
dealt with in the report to our very national survival, I feel con- 
strained to state briefly what I believe to be the shortcomings of the 
report and the deficiencies that were present in the subcommittee in- 
quiry. The earnest convictions that I have on this subject have pre- 
sented me with opportunity for no other course of action. I regret 


that the report was not of such a character as to permit me to join 
as a signatory. 


SuMMARY OF PrincrpaAL INADEQUACIES OF THE Report 


There is listed below in summary form an enumeration of what I 
regard as the principal inadequacies of the report of my subcommittee 
colleagues. ‘These major objections as well as comments on other 
matters pertinent to this subject are more fully developed in the 
main text which follows the enumeration. 

Before specifically dissenting from the composition of the report I 
am constrained to point out a fundamental criticism of the subcom- 
mittee inquiry itself. I refer to the lack of adequate subcommittee 
attention to one of the primary criticisms of our present foreign trade 
policy relating to the failure of countries who are beneficiaries of 
our tariff concessions to honor the reciprocal obligations they under- 
took in regard to imports of American goods. “The subcommittee 
should have made an energetic and vigorous inquiry into nontariff 
trade restriction practices “against imports of American produced 
goods imposed by other countries in contravention of their treaty 
trade obligations. 

The following enumeration highlights my principal criticisms of 
om subcommittee’s report : 

Administration of trade agreements program.—The report failed 
to cebiere adequately what is briefly recognized to be the “mounting 
concern” in the United States over the administration of the trade 
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agreements program by the executive branch of the Federal Govern- 
ment. 

2. Insufficient development of crucial issues in America’s foreign 
trade policy—tThe report by ambitiously attempting to comment too 
broadly on many aspects of international trade failed to come to grips 
with and bring into focus the urgently crucial issues at stake in 
America’s foreign trade policy. 

3. Trade with Japan.—The report acknowledged that with respect 
to Japan “. .. interest has been centered on developing export 
trade with the United States...” but little more than passing 
recognition is given in the report to the existence of the virtual em- 
bargo imposed on Japanese goods by the western European nations— 
a restrictive trade practice that has severely aggravated the problems 
confronting the United States in its endeavor to establish a realistic 
trade program in regard to Japan. 

4. Improper evaluation of the trade agreements program.—tThe re- 
port failed to evaluate the administration of the trade agreements 
program in the perspective of the stated purpose of the program of 
“expanding foreign markets for the products of the United States 
. . .”’ particularly with respect to farm surpluses. 

5. Role of Congress in regulating foreign trade—The report failed 
to review the degree of finality with which the Congress may have 
been divested of its primary constitutional authority to regulate 
foreign trade by executive usurpation of legislative prerogatives in 
regulating the foreign commerce of the United States. 

6. Purpose and administration of the escape clause—The report 
failed to describe accurately the purpose of the escape clause and 
failed to state and to discuss some of the true issues with respect to 
the escape clause that were presented to the subcommittee by witnesses 
in public hearings. 

(. The dollar gap—The report failed to deal realistically with the 
so-called world dollar-gap problem. It neglected to examine the 
validity of the dollar gap claim as a justification for restrictive trade 

practices of other nations and seems to ignore the fact that there 
is little, if any, rational basis for expecting United States foreign 
economic policy to provide further contribution to the alleviation of 
the alleged dollar gap. 

8. Coordination of United States domestic economic policy with 
United States foreign economic policy.—The report failed to evaluate 
the extent and effectiveness of coordination between United States 
foreign economic policy and programs to strengthen the domestic econ- 
omy and the national security of the United States. 

9. Delegation of authority—The report failed to examine the im- 
portant question of the extent to which the exercise of delegated 
authority by the Executive has in fact gone beyond the scope of the 
authority delegated by the Congress. 

10. Evaluation of criticisms of the trade agreements program.—The 
report failed to evaluate adequately the criticisms of the trade agree- 
ments program that were presented to the subcommittee in public 
hearings. There are repeated instances in the report where exclusive 
fault for the criticisms is attributed to the Congress and the responsi- 
bility of the Executive for giving rise to such criticisms is either 
extenuated or ignored, The net effect of the report in this respect is 
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to infirm further the constitutional authority of the Congress to regu- 
late the foreign commerce of the United States. 

The subcommittee was charged with the responsibility of investi- 
gating the administration of our tariff and trade agreements laws. 
The subcommittee report fails in certain important respects to draw 
the issues presented as clearly as they should be stated if the report 
is to be regarded as the product of an objective study. 

The constitutional power of Congress with respect to the regulation 
of our foreign trade is spelled out so distinctly that it cannot ues- 
tioned. However, the charge that this authority vested in the Con- 
gress by the Constitution has been effectively invalidated by Executive 
action taken beyond the scope of any delegation of authority to the 
Executive warrants careful study and considered comment. The 
report fails to mention the serious issue raised by the question of 
executive usurpation of legislative power. The report seems to ac- 
cept unquestioningly the so-called dedication of the United States 
to a permanent “liberal trade policy” and seems oblivious to the situ- 
ation that would be created by a possible change of public opinion 
in this country on the subject. By taking the United States arbi- 
trarily and without authority into international organizations deal- 
ing with trade, the Executive has attempted to destroy the responsive- 
ness of our governmental system to a change in public opinion by 
presuming to settle once and for all our national foreign trade policy. 
Presumably we are to be dedicated, day without end, to a program of 
tariff reduction. 

The subcommittee hearings held in the fall of 1956 in Washington, 
D. C., brought forth a wealth of views and information concerning 
our national tariff and trade policy as reflected in the administration 
of our tariff and trade agreement laws. The views presented by 
spokesmen from industry, agriculture, and labor based on their ex- 
perience and supplemented by careful documentation, add up to a 
sharp indictment of the manner in which the executive branch has 
used the authority delegated to it by the Congress. Careful analyses 
of the limitations which Congress placed on its delegated authority 
were presented to the subcommittee. Serious charges were made of 
abuse by the executive branch of the delegated authority and of the 
usurpation cf the prerogatives of Congress through willful disregard 
of the limitations placed by Congress on the authority delegated to 
the Executive. Detailed explanations were given by witnesses of the 
inadequacies of existing procedures under our trade and tariff laws 
so as to render such procedures ineffective to accomplish their lawful 
purpose. 

Virtually every facet of administrative action involved in the con- 
duct of the trade agreements program and the execution of related 
provisions of the tariff and customs laws was touched upon by these 
witnesses. Their views and the obvious care devoted to the prepara- 
tion of their testimony reflected the hope which domestic producers 
placed in the subcommittee’s announced intention to make an objective 
inquiry into such matters. 

In the light of this extensive and responsible criticism the subcom- 
mittee should have directed its efforts to a thoroughgoing investigation 
of the administration of our tariff and trade agreement laws. The 
subcommittee report clearly demonstrates that such an investigation 
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was not made. The report constitutes a long discursive, quasi-his- 
torical description of developments in the tar iff and trade agreements 
field. The report provides what appears to be a condensation of the 
criticisms, pro and con, of the administration of these laws. The report 
does not give evidence of a thoughtful analysis by the subcommittee 
of the meaning of these laws or ‘their intended administration. The 
report is w ithout conclusion as to the adequacy or deficiency of Execu- 
tive action in the areas which have been committed to its care in the 
field of tariffs and trade by the Congress. ‘The occasional assumptions 
indulged in by the subcommittee in commenting on criticisms of the 
program scarcely rise to the level of the painstaking analysis needed 
of Executive action in the context of specific legislative authority. 

The report repeatedly dismisses criticisms of Executive action on 
the stated or implied ground that Congress or the laws, or both, are 
at fault. Unfortunately the report does not undertake to explain why 
this is so. Instead of a statement of findings reached in an inquiry 
into actual Executive use of delegated authority, the report amounts 
to a critical review of congressional failure to frame its laws so as to 
describe the manner in which the Executive has ultimately conducted 
the trade agreements and related programs. 

The basic deficiencies in the report to which I have alluded are so 
grave as to render the report of the subcommittee as regrettable evi- 
dence of a lost opportunity to serve the Committee on Ways and 
Means and the Congress of the United States in a matter to which both 
bodies are urgently called to set their hand. 

For these reasons, I urge that the Committee on Ways and Means 
acting as a full committee immediately undertake a comprehensive 
inquiry into the administration of our tariff laws and our trade agree- 
ments program as well as a congressional reexamination of the objec- 
tives of our foreign economic policy. 

The following paragraphs of these individual views are offered as 
illustrative in some detail of the deficiencies in the subcommittee re- 
port. Comments are not included with respect to every section of the 
report and accordingly the descriptive titles refer to the corresponding 
sections of the subcommittee r eport. 


I. GENERAL FEATURES OF THE PRESENT CUSTOMS 
AND TARIFF LAWS 


A. Tartrr CLASssIFICATIONS 


The subcommittee report refers to “the delays, difficulties, and un- 
certainties of clearing imports and with litigation relating to this 
matter.” It says that “the tariff schedules and rules of valuation of 
imports for assessment of duty are very complex.” It states that “the 
complexities are primarily attributable to the provisions of the tariff 
law” rather than to decisions made by the Executive. 

The fact of the matter is that the so-called delays in clearing im- 
ports are rapidly becoming a thing of the past. The most recent 
annual report of the Secretar y of the Treasury states that there were 
1,632,000 invoices covering foreign merchandise handled at the ports 
in 1955. Notw ithstanding that this represented a continuation of the 
upward trend in the volume of business handled at the ports, the Sec- 
retary reports that it was taken care of “with no rise in staffing” be- 


~} 





CUSTOMS, TARIFFS, AND RECIPROCAL TRADE AGREEMENTS 131] 


cause of revisions in procedure at the ports to increase production 
rates and to prevent insurmountable backlogs. Under improvements 
in administrative procedure which have been placed into effect, the 
backlog of customs merchandise entries awaiting final determination 
of their duty and tax status was reduced by 148,000 in 1955, the most 
recent fiscal year covered by the report. This reduction amounts to 
61 percent of the total backlog existing at the beginning of the year. 
It is disturbing to find reference in the report to customs litiga- 
tion as a “difficulty” which amounts to an obstacle to imports. The 
Tariff Commission, in its interim report to the Committee on Ways 
and Means on the tariff simplification study which it is making at the 
direction of Congress, comments on this matter with a great deal more 
realism, as follows: 
In this connection, complaint has been made that the dock- 
ets of the United States customs courts are clogged with 
classification cases and that classification disputes cannot be 
finally resolved without years of litigation. The Commission 
has not attempted to study these complaints but can state 
that the statistics of pending cases usually cited in support 
of this complaint are misleading in that they fail to point out 
the fact that very often one classification ruling may, for all 
practical purposes, dispose of numerous pending cases of pro- 
tests. In any event, some countries avoid this problem by 
not providing court review of such cases. This solution to the 
problem hardly seems feasible in the United States where 
judicial review of tariff classification disputes is a matter of 
ingrained tradition. The customs courts have been estab- 
lished primarily for the relief of importers and practically 
all of the classification litigation has resulted from the claims 
of importers who are seeking more favorable treatment for 
their imports than has been accorded by the collectors of 
customs. 


Much of the litigation now being experienced in reappraisement 
matters is attributable to a change in the customs laws which the 
Treasury Department insisted that Congress provide as a “simplifi- 
cation” measure. The Secretary’s 1955 report to Congress states 
that— 


Appeals for reappraisement filed by importers who did not 
agree with appraisers as to the value of merchandise were 
more than double the number filed in 1954, reversing the 
trend of recent years. This increase was due, in part, to the 
elimination of a statutory provision that made the entered 
value binding on an importer when that value was higher 
than the appraised value and also, in part, to customs admin- 
istrative changes made in the processing of so-called duress 
entries. 


The subcommittee report gives the impression that our tariff law 
is unnecessarily complex because of the manner in which Congress has 
legislated. The fact is that any complexity which might exist at the 
present time in the classification of imports is primarily the product 
of the dynamic changes in modern industry in the past decade. The 
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Tariff Commission’s interim report, referred to above, points out that 
there are approximately 25,000 articles of commerce subject to duty 
which are ordinarily imported into the United States. As the Com- 
mission notes, “duty-rate descriptions are not always susceptible of 
being expressed simply, yet with the extreme degree of accuracy and 
crerers desired in formulating properly integrated schedules of 

ighly specialized provisions.” Whereas the subcommittee blames 
the law and exonerates the administration for difficulties and uncer- 
tainties in connection with the classification of imports, it is signifi- 
cant that the Tariff Commission’s study found that “it is inevitable 
that any tariff structure geared to a highly diversified economy such 
as that of the United States will frequently become involved in hair- 
splitting administrative and judicial interpretations.” The point of 
the whole matter was noted by the Tariff Commission in these words: 


The point is that a real or apparent anomaly or complexity 
[in tariff provisions] becomes important to established im- 
porters or domestic producers directly interested only when 
its correction will result in a rate of duty which is more favor- 


able. 


The report leaves the impression that the tariff schedules are com- 
plex because of an endless process “of proliferating classifications” 
by the Congress. The inference is that there is something the mat- 
ter with a complex tariff schedule and that Congress is at fault for 
making our tariff laws complex. The Tariff Commission’s report, 
however, says that “multiplicity of enumerations does not. necessarily 
produce tariff complexity,” but rather that “the contrary is more often 
true.” 

B. Kinps or Tartrrr Duties 


The postwar period has been marked by a continued expansion in 
industrial activity and the consumption of goods and services of al- 
most every description. With but two minor deviations, the period 
has been characterized by expanding markets and generally rising 
prices. In the face of this generally held knowledge, the report under- 
takes to discuss specific duties as having an “advantage” to domestic 
producers because they are “relatively more protective” in a declining 
market. It would have been much more to the point to say that 
specific duties have the disadvantage of a partial loss of intended pro- 
tection to domestic industries in a period, such as the past decade, of 
rising prices. 

Later in the text the report does indirectly recognize this effect of 
specific duties by referring to the part played by inflation in the re- 
duction of the ad valorem equivalent of our duties. If that effect is 
as large as suggested (half of a 75-percent reduction), it is important 
to inquire what justification there could be under the trade agree- 
ments law for the frequent reductions in specific duties which have 
been made during the past 10 years. 


C. Import VALUATION 


The subcommittee report refers to “excessive investigation in for- 
eign countries by representatives of the Treasury Department” to de- 
termine the foreign or export value of imported merchandise as though 
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it were a fact. It is not, as the Secretary of Treasury’s 1955 Report 
to Congress shows. That report states: 


Problems in determining both advisory classification and 
appraised value were much less vexing in 1955 than in recent 
years as shown by requests by appraising officers for only 420 
foreign inquiries which require an investigation in the coun- 
try of production in order to obtain the technical informa- 
tion needed, as compared with 968 such requests in the pre- 
vious year. 


A mere 420 foreign inquiries of all types out of 1.6 million invoices 
handled in a year scarcely adds up to “excessive investigation.” 

The use of the higher of foreign or export value as the primary 
basis of customs valuation in the United States has been in effect con- 
tinuously since the Tariff Act of 1922. Twice Congress has based ad 
valorem rates of duties on the premise that imports would be ap- 
praised on that basis. Reductions in those ad valorem duties have 
been made throughout the life of the trade agreement program with 
the realization by all concerned that the higher of those two values 
was the basis for valuing imports for duty purposes. In view of these 
facts, their continued use cannot fairly be described as constituting 
“indirect or hidden protection against imports,” as the subcommit- 
tee’s report seems to imply in discussing the valuation rule of GATT. 
Inasmuch as this valuation standard antedated executive department 
participation in GATT by some 25 years, it is inaccurate to liken the 
continuation of these rules in existence as a measure undertaken to 
avoid tariff commitments in GATT. The subcommittee may be cor- 
rect, however, in inferring that the administration’s efforts to eliminate 
foreign value is due to the State Department’s preoccupation with 
adherence to GATT. 


D. Most-Favorep-NATION PRINCIPLE 


This section perhaps illustrates as well as any other the inadequacies 
in.the report. There are many publications, including the Tariff 
Commission’s reports on the operation of the trade agreements pro- 
gram, which adequately present a historical review of the place of the 
most-favored-nation principle in United States foreign economic 
policy. The present report does point out that the Congress was 
willing for the most-favored-nation principle to be incorporated in the 
Trade Agreements Act only on the belief that trade agreement negoti- 
ations would be conducted with the country which is the principal 
supplier of the articles under consideration. Recognizing that the 
Congress had laid down this condition, the subcommittee should have 
investigated the use of the trade agreements authority to determine 
whether or not negotiations are actually carried out with the principal- 
producing countries of the commodities involved in the various negoti- 
ations. Such a study was not made even though this issue was raised at 
the hearings.* 

Congress amended the most-favored-nation clause in the trade-agree- 
ments law in 1943 to empower the President, in his discretion, to with- 
draw the benefits of trade agreement concessions from countries which 


1 Hearings, p. 718. 
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discriminate against United States commerce because of acts including 
the operations of international cartels. In 1955 the Congress further 
amended this clause to require the President to suspend United States 
concessions from countries which discriminate against American com- 
merce. Notwithstanding this evidence of congressional concern that 
the most-favored-nation privilege be withdrawn from countries which 
discriminate against our commerce, including those which permit in- 
ternational cartels to do so, the subcommittee apparently made no 
inquiry into the reasons why the executive has failed to act in con- 
formance with that limiting proviso of the most-favored-nation clause. 
Yet, there was ample evidence presented to the subcommittee of dis- 
crimination against American commerce practiced by a number of 
foreign countries in the form of import quotas and exchange re- 
strictions which were initially established for balance of payments 
reasons and which now are being continued solely for protective pur- 
poses, notwithstanding that some commodities affected are the sub- 
ject of so-called “concessions” granted to the United States.’ 


BE. Tre Fiextece Tartrr Provision 


The report seems to suggest that the flexible tariff provision of the 
Tariff Act is unworkable, and that its use is further discredited be- 
cause executive department officials in charge of the trade agreements 
program insist that the cost standard which is the basis for the flexible 
tariff provision “is not an adequate basis for tariff policy.” The re- 
port appears to dismiss the utility of the flexible tariff provision by 
referring to the fact that since 1934 only 13 investigations have been 
instituted under this provision and in only four of these did the Com- 
mission recommend changes in rates of duty. So far as the percentage 
of completed cases resulting in a recommendation is concerned, it does 
not differ ereatly from the record which the Commission has estab- 
lished in administering the escape clause under the Trade Agreements 
Act. So far as the number of applications since 1934 are concerned, 
the answer lies principally in the fact that at the request of the execu- 
tive, Congress made the flexible tariff remedy inapplicable to items 
which were the subject of a trade agreement concession. It does not 
follow that this will always be the case. 

The flexible tariff provision is a very important part of the scientific 
tariff and the built-in policy of equitable adjustment of tariff duties 
provided in the Tariff Act of 1930. Though the Congress has per- 
mitted its use to be diminished on the belief that adequate remedies 
otherwise existed under the Trade Agreements Act, this is not neces- 
sarily a permanent decision by the Congress. The charges made con- 
cerning the flexible tariff provision were sufficiently serious that the 
subcommittee should have investigated them fully. 


F. Unratr Competitive Pracrices In Import Trape 


1. Section 337, Tariff Act of 1930 

The Tariff Commission has a practice of not instituting an investiga- 
tion, or suspending an investigation already instituted, whenever a 
United States patent which is involved in a complaint under section 


2? Hearings, pp. 30-31, 411-413, 1579-1584. Cf. pp. 424-427, 892-894. 
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337 is placed in litigation in a United States district court. The sub- 
committee report does not mention this practice. Applications under 
section 337 have been made to the Tariff Commission with increasmy 
frequency of late, most of them to be placed in limbo awaiting the out- 
come of patent-infringement litigation. The Tariff Commission is an 
agency of the United States Government and ought to grant full faith 
and credit to the official acts of another Government agency such as 
the Patent Office which is proceeding within the jurisdiction conferred 
upon it by the Congress. United States patents are held to be pre- 
sumptively valid, and it is most unusual for the Tariff Commission 
to defer the exercise of the duty laid upon it by the Congress because 
of a possibility that the patent may ultimately be held to be invalid. 
In view of the length of time involved in patent litigation with its ap- 
peals to the higher Federal courts, such a procedure as the Tariff 
Commission appears to be following effectively operates to deny to 
members of the public the remedy which has been provided by the 
Congress in section 337. 


G. Buy AMmeErIcAN Acr 


The administration of the Buy American Act is an apt example 
of the reduction or elimination through administrative. intepreta- 
tion of the benefits provided by the Congress for domestic industries. 
The report reviews the history of the executive department’s interpre- 
tation of the concept contained in that act that Government agencies 
are to purchase domestic goods unless the cost thereof is unreasonable, 
After a 20-year practice of treating a differential in cost of 25 percent 
or less as reasonable, the executive department in 1954 announced 
that a differential in excess of 6 percent of the landed price would be 
regarded as unreasonable. This interpretation obviously resulted 
from liberal trade pressure upon the executive department. The 
report does not adequately inquire into the validity of this differential. 


Il. THE TRADE AGREEMENTS PROGRAM: GENERAL 
A. Tuer Trape AGREEMENTS LEGISLATION 


The extent of the power claimed and used by the executive depart- 
ment under the Trade Agreements Act has become increasingly an oc- 
easion for alarm both in and out of the Congress. After more than a 
decade of confining the use of the authority to bilateral negotiations 
in which a relatively small number of commodities were the subject of 
negotiations over a long period of time, the executive department has 
expanded its claim of jurisdiction to the execution of the General 
Agreement on Tariffs and Trade and the conduct of multilateral tariff 
negotiations in which concessions are not only exchanged simultane- 
ously with many nations but also granted by the United States to 
countries in exchange for concessions, not to the United States, but 
to other countries. 

The vast number of commodity descriptions listed for consideration 
in trade-agreement negotiations under the GATT and recurrent re- 
ports of a virtual absence of any selective consideration of individual 
commodities in the course of negotiations have also caused genuine 
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concern to domestic industries as well as the Congress over the possible 
abuse of the trade agreements authority by the Executive, 

At the hearings a patient and detailed analysis of the limitations 
imposed by the Congress in the grant of authority to the President 
contained in the Trade Agreements Act was offered by a domestic 
industry witness. To the extent that documentation appeared to be 
available, a comparison was made of the manner in which the authority 
was being used and the clearly intended limitations which Congress 
had imposed on the basic grant of authority in the Trade Agreements 
Act. ‘Though a number of pages are devoted in the report to a discus- 
sion of the trade-agreements legislation, there is no reference whatever 
to this most important aspect of the matter. 

There would seem to be no more fundamental matter for the sub- 
committee to consider than the exact nature of the primary standard 
or guiding principle which Congress laid down to govern the use of 
the trade-agreements authority, and the limitations which it specified 
on that authority. The actual use of the authority by the Executive, 
as embodied in the existing trade agreements, should have been studied 
carefully by the subcommittee for the purpose of determining whether 
or not the Executive action has been in conformity with the authority 
granted. Regrettably the subcommittee’s omission even to discuss the 
basic principle and limitations on the authority detracts from the treat- 
ment which it gives those areas of the trade-agreements program which 
are commented upon in the report. 

Another deficiency in the report is the failure to inquire specifically 
into the authority of the Executive to enter into the General Agree- 
ment on Tariffs and Trade and the exact status of that multilateral 
customs, tariff, and trade agreement under United States law. It is 
difficult to see how a proper investigation of the use of the trade agree- 
ment authority could avoid a consideration of whether or not the 
United States participation in GATT is within the authority granted 
the President under the Trade Agreements Act, whether it must rest 
on some other claim of authority of the Executive, or whether it 
represents a usurpation of authority by the Executive. 

The report confuses the free-trade objectives of the supporters of 
the trade-agreements program with the markedly more conservative 
principles embodied in the trade-agreements legislation itself. Be- 
cause the legislation does not authorize a free-trade program, the 
subcommittee incorrectly concludes that the supporters (including the 
administrators of it) of the program do not hold free-trade views. 
Those who have even a cursory familiarity with the origins and ob- 
jectives of the General Agreement on Tariffs and Trade, however, 
will recognize that the specific objective of the founders of GATT, 
notably including representatives of our own State Department, was 
the rapid reduction and ultimate elimination of “trade barriers.” 
Bearing in mind that the subcommittee was reviewing the operation of 
the trade-agreements program for the benefit of the Committee on 
Ways and Means, which in an earlier day participated in the creation 
of the trade-agreement authority, it is disturbing to find the report 
declare “that the rationale of the trade-agreements program has rested 
largely on qualified acceptance of the traditional free-trade doctrine.” 
Throughout the life of the trade agreements legislation it has remained 


® Hearings, pp. 584-597. 
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an abiding principle that the authority granted to the President must 
be and would be used so as not to injure any domestic industry. 
Every American President to hold office since the inception of the 
Trade Agreements Program has paid lip service to this principle in 
those periods when the renewal of the trade agreements legislation was 
under consideration. Traditional free-trade doctrine certainly does 
not accept the principle of deferring the reduction of trade barriers in 
deference to the economic impact it would have upon any home 
industry. Yet it is the Congress rather than the Nation’s theoretical 
economists which has established the principles to be followed in 
the trade-agreements program. Now the subcommittee report ap- 
pears to conclude that the contentions of the economists should prevail 
over the clear-cut principle which has characterized the intention 
of the Congress from the beginning and throughout the life of the 
trade-agreements legislation. Without any apparent basis in fact, 
the report states that “most of the supporters of the trade-agreements 
program, including the officials who have had charge of the adminis- 
tration of the program,” have accepted the principle that the trade- 
agreements authority should not be used to injure domestic industries. 
One needs but to review the actions of the executive departments of 
the Government on the escape-clause recommendations of the Tariff 
Commission to realize that this cannot be a valid observation. 

In much of the report the subcommittee’s view of its responsibilities 
seems to be that of a raconteur of the criticisms, pro and con, of the 
philosophy underlying the Nation’s tariff policy and the trade-agree- 
ments program. It is doubtless useful for a summary of these criti- 
cisms to be reduced to writing as a guide to those who undertake to 
investigate the operation of our trade-agreement and tariff laws to 
see whether any modifications are required in order to satisfy the ob- 
jectives which Congress intended to achieve through those laws. The 
unfortunate fact is that the subcommittee fails to project itself in many 
important areas beyond a statement of the criticisms pro and con. 
The report refers to criticism that the legislation does not provide 
sufficiently definite standards to guide the Executive. Without any 
attempt to analyze the merits of these claims or to examine the legis- 
lation itself to identify and particularize on the standards which it 
contains, the subcommittee’s report sums the matter up as though 
these contentions were genuine and the responsibility for the lack 
of well-defined standards and limitations should be laid at the door 
of the Congress, exonerating the executive branch from any abuse or 
usurpation of a grant of authority by the Congress. 


C. Drviston or Oprnton Apspour THE TRADE AGREEMENT PROGRAM 


4. The dollar-gap problem 


It is difficult to imagine how to convey a more misleading impres- 
sion than to use 1947 figures as illustrative of the dollar-gap problem. 
The balance on goods and services for the United States in that year 
was a surplus of $11.6 billion. In that tense year of Kuropean recon- 
struction, the United States poured nearly $7 billion in Government 
funds into the rest of the world, chiefly through foreign aid programs. 
In no other year has the amount of United States net outflow of funds 
exceeded $2 billion. Though United States imports of goods and serv- 
ices in 1947 totaled about $8.2 billion, exports of goods and services, 
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excluding military transfers, were $19.7 billion. Our imports have 
increased dramatically to a level of $17.9 billion in 1955, while our ex- 

orts, excluding military transfers, experienced virtually no change at 

19.9 billion. These are the significant figures, for they show ‘that 
the United States has opened its gates to a sharp and sustained in- 
crease in imports of goods and services from the free world while 
maintaining at the same time the truly phenomenal level of exports 
which commenced with the gigantic outpouring of our material sub- 
stance at the beginning of the postwar period. We have rehabilitated 
the free world with our generosity and have been rewarded by a vol- 
ume of purchases of our goods and services from busy and prosperous 
peoples abroad which more than matches the tremendous volume of 
aid which we made available to them at the beginning of the postwar 
period. 

Under these circumstances it is utterly unrealistic for the subeom- 
mittee to discuss the dollar gap in terms which suggest a continua- 
tion of a problem of major proportions. The fact is that there is no 
dollar gap at all because our surplus in the balance of payments for 
goods and services, running at about the $2 billion level during the 
past few years, is more than matched by either our unilateral trans- 
fers (excluding military), the great bulk of which goes to the Near 
East, Africa, southern Asia, and the Far East; or by our military 
grants which amount to approximately $3 billion a year and which 
appear likely to continue to do so as long as the Soviet Union and 
the cold war are part of the facts of life. 

Both our mutual security and our military aid programs are based 
upon considerations which exclude entirely any formal effort to bridge 
the deficits in the international balance of payments of our friends and 
allies. The inevitable consequence of these programs, however, is 
that this is their effect. One needs only to consider that the gold re- 
serves and dollar holdings of foreign ‘countries have increased each 
year during the period 1949 to 1956, from $15.8 billion in the earlier 
year to $29.1 billion last year. So the rest of the world is not only 
increasing its exports to the United States at a steady rate; it is also 
putting gold and dollars into its reserves at an equally steady rate. 
There simply is no rational basis for serious consideration of any 
further contributions from United States foreign economic policy 
to the world’s so-called dollar-gap problem. The report dwells over- 
long on the problem and in doing so imparts the appearance of sub- 
stance to a matter which only confuses the issues it was called upon 
to clarify. 


E. THE TRADE AGREEMENTS PROGRAM AND THE TRADE POLICIES OF 
FOREIGN COUNTRIES 


Since a major purpose of the trade agreements legislation is to 
provide access to foreign markets for United States pr oducers capable 
of developing such outlets, it would be fundamental to any intents! 
tion of the use of the trade agreements authority to ascertain the extent 
and durability of the concessions secured from foreign countries. The 
report does not make a specific examination of the concessions pro- 
vided for the United States in the various trade agreements and 
GATT. It alludes in general ternis to the fact that the use of — 
tative restrictions on imports by a number of GATT’s: members be- 
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cause of alleged balance-of-payments difficulties has limited the bene- 
fit of the concessions previously extending to the United States. 

The trade agreements legislation itself contains authority for the 
President to terminate any proclamation made pursuant to a trade 
agreement. In addition, that legislation requires that every trade 
agreement entered into under its authority be subject after 3 years to 
termination on not more than 6 months’ notice. Our trade agreements 
themselves commonly contain a provision authorizing the United 
States to withdraw concessions where the other government, party to 
the agreements, takes an action which nullifies or impairs concessions 
granted to the United States under the agreement. In an inquiry into 
the kind of administration the Executive is giving the trade agreements 
laws it obviously would be appropriate to inquire into the steps taken 
by the United States to preserve the benefit of the concessions which 
it has secured. The subcommittee, however, has failed to do so, and 
its narrative description of the general problem gives little or no 
guidance as to the extent of Executive dereliction of its duty and the 
measures which are appropriate to correct it. 

The subcommittee’s report sets forth a table purporting to sum- 
marize the extent to which dollar trade has been liberalized by Western 
European countries. The figures do not disclose the important fact 
that the commodities liberalized thus far in the main have been basic 
products essential to the economic activity of the countries concerned, 
or secondary products for which demand is unimportant, The CEEC 
has stated in its recent report on the liberalization of Europe’s dollar 
trade that: 


the first products selected for liberalization were products 
essential to the economic activity of member countries and 
already benefiting from a liberal import regime, together 


with certain secondary products for which demand is 
limited.‘ 


This estimate is corroborated by a recent GATT publication which 
declares: 


It should be noted that the progress made in the relaxation 
of restrictions on dollar imports has n»ot been uniform as 
between the different categories of goods imported. The 
emphasis has been mainly on industrial raw materials and 
other basic commodities the import of which can directly 
contribute to lowering costs of production. In a consider- 
able number of countries a wide range of manufactured 
goods remain subject to restriction when imported from the 
dollar area. Furthermore, the proportion of imports under 
state trading, while greatly reduced in recent years, remains 
substantial.® 
Ill. TRADE AGREEMENT PREPARATORY AND NEGO- 

TIATING PROCEDURES 

The subcommittee report sets forth a section of the Trade Agree- 
ments Act which requires public notice and an opportunity for in- 

* OEEC, Liberalization of Europe’s Dollar Trade (1956), p. 33. 


5 GATT, International Trade, 1955, p. 166. 
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terested persons to be heard by an agency designated by the President 
before a trade agreement is concluded. ‘The report does not set forth 
the section of the act which specifies the matters which are supposed 
to be determined through the hearing procedure specified, Congress 
expressly required the President to make certain findings of fact before 
he is authorized to negotiate a reduction in United States duties. 
These matters of fact which must be determined are identified in sub- 
section (a) of section 350 of the Tariff Act of 1930, as amended. They 
include: 

1. The fact that any existing duties or other import restrictions of 
the United States or a foreign country are unduly burdening and 
restricting the foreign trade of the United States; 

2. The fact that the modification of particular duties or import 
restrictions by means of a trade agreement will— 

(a) expand foreign markets for the products of the United 
States; 

(6) regulate the admission of foreign goods into the United 
States in accordance with the characteristics and needs of various 
branches of American production ; 

(c) make available foreign markets to those branches of 
American production which require and are capable of developing 
such outlets; and 

(d) afford corresponding market opportunities for foreign 
products in the United States. 

It is unrealistic to look into the operation of the notice and hearing 
procedure required by section 4 of the act without at the same time 
ascertaining whether that procedure as constituted and as operated 
is directed in such a manner that it develops the appropriate facts 
and results in actual findings on the matters specified by the Congress 
as conditions precedent to the use of trade agreement authority. The 
subcommittee, however, has not inquired into whether or not the pro- 
cedure being used is adequately directed to the development of those 
kinds of facts; whether the decision- making which is involved in the 
procedure is directed to the types of determinations which the statute 
requires; or whether the tribunals which receive information from in- 
terested parties under the established procedure make an effort to di- 
rect their inquiries or channel their recommendations to the President 
within the limits of the matters of fact which the statute requires 
to be found as a condition to or limitation upon the exercise of trade 
agreement authority. 

“It should have been apparent that such an inquiry is essential to 
any valid conclusions concerning the adequacy of the procedures 
which have been established in the trade agreements program to carry 
out the mandate of the Congress set forth in the legislation. The 
subcommittee’s attention was called to the necessity for such an in- 
quiry by witnesses who appeared in the public hearings.® 


B. Com™irrer ror Recrerocirry INrorMaATION 


The subcommittee’s report declares that the Committee for Reci- 
procity Information has held hearings prior to each trade agreement 
negotiation in order that the testimony or views of interested parties 





® See, e. g., hearings, pp. 585-597, 784-785. 
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may be “available to the Trade Agreements Committee and to the 
President.” This seems to be a finding by the subcommittee that the 
views presented to the CRI are, in fact, made available to the Trade 
Agreements Committee and to the President. ‘To the extent that the 
panel members who sit for the Committee for Reciprocity Informa- 
tion in the hearings are the same persons who hold membership on 
the Trade Agreements Committee, the subcommittee’s statement is 
true. However, in the GATT era the Committee for Reciprocity In- 
formation has frequently divided itself into a number of panels for 
the purpose of expediting the conduct of the hearings. In these in- 
stances it is quite obvious that the hearing of testimony by the CRI 
panel does not constitute a reception of the testimony by the Trade 
Agreements Committee. 

It has been charged, and there appears to be some documentation 
for the charge, that the Trade Agreements Committee does not fully 
consider the testimony produced before the CRI hearing panel; ‘ 
rather, a State Department employee digests the testimony and all 
that is “made available” to the members of the Trade Agreements 
Committee are these “digests.” In any event, nothing in the pro- 
cedure compels the members of the Trade Agreements Committee to 
read and consider the information submitted by interested persons, 
or even the digests which are “made available” to them. These are 
‘charges which were made to the subcommittee, and which the sub- 
committee should have investigated. It does not appear from its 
report that it did so, and it is doubtful that the subcommittee is really 


in the position to make the statement concerning the CRI hearings 
referred to above. 


D. Trape AGREEMENT NEGOTIATIONS 


in the view of the subcommittee, the multilateral tariff negotiations 
which have been conducted under the auspices of GATT permit the 
achievement of concessions on “a much larger quantum of trade than 
was possible under” the earlier bilateral agreements entered into by 
the United States. This is undoubtedly a correct conclusion. The 
subcommittee’s function, however, should have been to inquire into 
whether or not multilateral tariff negotiations as exemplified by the 
“ATT are, in fact, authorized by the trade agreements law. There 
have been serious and continuing criticisms voiced by many private 
groups challenging the authority of the Executive to proceed under 
(:ATT. The Congress itself has properly hesitated to place its ap- 
proval on GATT or the procedures for which it provides. The crea- 
tion of the subcommittee was supposed to provide for a thorough in- 
vestigation of these matters. It is disappointing that the subcommit- 
tee failed to examine this fundamental problem. 

There is nothing in the language of the Trade Agreements Act or 
in the legislative history of that act which would warrant the con- 
clusion that the authority granted to the President had as its objec- 
tive “a broader scale and more efficient attack upon world trade bar- 
riers.” But this is the way that the authority is being used by the 
Executive through its participation in GATT, as the report of the 
subcommittee seems to concede. 


7 Hearings, pp. 589, 591: cf. hearings p. 451. 
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E. Crrrictsms or Trape AGREEMENT PREPARATORY AND NEGOTIATING 
PROCEDURES BY. OPPONENTS OF THE PROGRAM 


1. Personnel participating in the preparations and negotiations of 
trade agreements 

The basis of the criticism expressed to the subcommittee was that 
the personnel who statf the Trade Agreements Committee are drawn 
from the foreign commerce and foreign affairs divisions of the execu- 
tive departments represented on the committee. The subcommittee 
seems to conclude that because it is possible for one of these foreign 
commerce representatives to file dissenting opinions for considera- 
tion by the President, there is no defect in the constitution of the 
committee so far as failing to provide a voice for the divisions of the 
departments concerned which are primarily concerned with domestic 
producers. It is, of course, most unlikely that a member of the for- 
eign commerce “team” would be impelled to file a dissent at all as the 
men who make up the Trade Agreements Committee, being preoc- 
cupied with the foreign policy or foreign commerce aspec ts of our 
trade progr am, could scarcely be expected to give suffici ent weight to 
domestic considerations to do so. The subcommittee’s report indulges 
in a theoretical presumption that the positions which are taken ‘by 
these foreign trade agents of the departments concerned represent 
the views of the heads of their agencies. Anyone familiar with ad- 
ministrative procedure will realize that this is a mere matter of form. 
The critical point of inquiry is not whether the program and its ad- 
ministration are approved by the executive departments concerned, 
but whether they are responsive to the mandate which has been laid 
down by the Congress which unquestionably requires the needs of do- 
mestic industry to be given uppermost consideration in the prepara- 
tions for and conduct of trade-agreement negotiations. 


2. Opportunity of private parties to provide information and the 
consideration given such information 

The subcommittee’s report states that if the present procedures of 

the executive department under the trade-agreements program are 

modified to meet criticisms presented to the subcommittee, it would 

“involve considerable delays in the completion of any trade-agreement 


9 


negotiations that might be undertaken.” The report does not explain 
why this is necessarily so. In any event, such an answer to a legitimate 
complaint necessarily accepts as irrevocable the accelerated timetables 
which the Executive has used in hurrying through the preliminaries 
to trade-agreement negotiations. If the E xecutive j is not taking enough 
time to prepare for and conduct trade-agreement negotiations so as to 
carry out the intent of Congress, it is scarcely an answer to the prob- 
lem to say that no change can be made because it would involve 
“delays” over the present timetable. 

Another serious complaint concerns the difficulty experienced by 
members of the public in identifying the particular articles of com- 
merce which would be affected if concessions were carried out in terms 
of the general tariff categories published on the public list. The sub- 
committee appears to concede that there is substance to this contention 
but disposes of the matter by concluding that the business interests who 
appear in the hearings preliminary to trade-agreement negotiations 
should have familiarized themselves with the tariff classifications and 





CUSTOMS, TARIFFS, AND RECIPROCAL TRADE AGREEMENTS 143 


know whether or not their interests are affected. This is a remarkable 
answer. It falls by its own weight, for the point of the complaint was 
that many business organizations do not appear in the public hearings 
or offer evidence because they do not discover until long afterward 
that imports competitive with their products are actually involved; 
or, by the time they do discover that their products are involved, there 
is insufficient time left under the abbreviated timetable for the hearings 
to prepare a case and present evidence at the public hearings. 

The report argues that general tariff classification language is proper 
on the public list because this is “the only feasible my! in which the 
requirements of the peril-point law can be met. The language of the 
statute indicates that the opposite is true. Section 3 (a) of the Trade 
Agreements Extension Act of 1951 (the peril-point provision),;re- 
quires the President to furnish the Tariff Commission with “a: list: of 
all articles imported into the United States to be considered for 
possible modification of duties.” Nothing is said of the President’s 
furnishing a list of all tariff classifications which cover those articles 
which are to be considered for possible modification of duties. Rather, 
the law seems specifically intended to have the list furnished the Tariff 
Commission identify with particularity the articles of commerce with 
reference to which it is proposed to negotiate tariff concessions. 

In dealing with the contention that the Executive should include on 
negotiating teams as consultants or advisers persons drawn from the 
industries that would be affected by the proposed negotiations,’ the 
subcommittee states that “this eiiland is somewhat different for the 
United States than for most other countries.” It refers to “the wide 
diversity of American industry” as making it difficult for such a sug- 
gestion to be carried out. American industry is indeed diverse, and 
the State Department has managed in GATT negotiations to include 
extraordinarily wide coverage of American industries’ products—but 
this does not of itself establish any impossibility of having a repre- 
sentative from the major industry groups which are affected. 
Hundreds of classifications of textiles may be involved, but one repre- 
sentative from the textile industry would add enormously to the 
technical resources of the negotiating teams. 

As if to infer that industry representatives have found the nego- 
tiating procedures entirely adequate, the report refers to the presence 
at the last two GATT negotiating sessions of certain nongovernmental 
representatives. The fact is that these small groups were actually 
present during the negotiations for only a relatively short period of 
time. Furthermore, there was only one person on each delegation who 
could be described as a representative of American industry. In the 
1955 negotiations a representative of a paper manufacturer was in- 
cluded in the delegation. His observations are hardly competent evi- 
dence of the adequacy of the technical judgment applied on products 
of other industries. In the 1956 negotiations the only representative of 
an industry who visited with the United States delegation during the 
negotiations was an officer of a company making air-cooling equip- 
ment and construction and industrial machinery and equipment. 
Again, it is apparent that this person could scarcely be expected to 
form an authoritative judgment as to the adequacy of the technical 


* See, e. g., hearings, pp. 397, 593, 658, 785. 
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judgment applied by the negotiators in regard to products of other 
industries. Furthermore, the “nongovernmental advisers” to the 1956 
negotiations were present for only a few days, while the negotiations 
extended over many months. 

The subcommittee report takes note of the criticism that an inade- 
quate period of time is allowed domestic interests to prepare and ex- 
press their views to the tribunals concerned with the list of articles 
proposed for trade-agreement consideration. The substance of the 
criticism as voiced to the subcommittee was that the State Depart- 
ment by including hundreds and even a thousand or more tariff-com- 
modity classifications on the publie list for consideration in the trade- 
agreement negotiations completely obfuscates the procedure making 
it impossible for the Tariff Commission, for example, to give adequate 
attention to the peril-point determination within the 120 days pro- 
vided for its peril-point investigations. The subcommittee appears 
to ignore the essence of the criticism and disposes of it by observing 
that the Commission cannot allow any more time than it presently 
does and still report within the time prescribed by law. 

The problem posed here is similar in nature to that which occurs 
throughout any consideration of the administration of the trade- 
agreements program. Should the Congress acquiesce in administrative 
procedures which nullify the intended operation of the law, or should 
the Executive be required to modify its procedures so that the inten- 
tion of the legislature can be carried out? If the law’s requirements 
make it impossible to attain the objectives which the Executive feels 
are desirable, the proper course of action would be for the Executive 
to request an amendment of the law rather than to establish a proce- 
dure which ignores the intention of Congress. It certainly is not the 
function of the subcommittee to shrug its shoulders at procedures 
which contravene the requirements of the law. Our responsibility to 
the Congress and its responsibility to the American people are to ascer- 
tain whether the policies established by the branch of the Govern- 
ment charged by the Constitution with the duty of regulating foreign 
and domestic commerce are being faithfully observed by the Execu- 
tive. The subcommittee’s report disappointingly fails to examine the 
procedures under the trades-agreements program from this point of 
view. 

A glaring deficiency in the subcommittee’s report is its omission of 
any discussion of the criticism of the failure of the Trade Agreements 
Committee to negotiate trade-agreement concessions on a selective and 
reciprocal basis. The administration has repeatedly assured Congress 
that the authority would be used on that basis. However, it was 
charged at the hearings that at the recent GATT negotiations the 
entire list of articles approved by the President for negotiation was 
handed to the other countries and the negotiations confined entirely 
to efforts to get enough in the way of concessions from the other coun- 
tries to match, as it were, the complete United States list.2 Such a 
blanket approach to the grant of United States concessions is the very 
antithesis of selectivity. The silence of the subcommittee’s report with 
respect to this charge is difficult to understand. If the procedures 
actually being followed in the conduct of trade-agreement negotiations 


® Hearings, pp. 592-593. 
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failed to carry out the commitments which the Executive has made 
to the Congress on the use of the trade agreement authority it is im- 
portant for the C ongress to know about it. It affects not only an 
extension of the trade- agreements program but poses the necessit 


for remedial action to prevent a recurrence of this breach of faith with 
the Congress in the future. 


IV. THE ESCAPE CLAUSE AND PERIL POINT CON- 
CEPTS AND PROCEDURES 


B. ADMINISTRATION OF THE Escarr CLAUSE 


The subcommittee report refers to the differences between the escape 
clause contained in GATT and the escape clause which is required by 
sections 6 and 7 of the Trade Agreements Extension Act of 1951. 
It is not apparent, however, from the subcommittee’s report that it 
made an inquiry to determine whether the Executive in adminis- 
tering the escape-clause procedure actually proceeds in accordance 
with the principles seoriton in the GATT escape clause, or whether 
it is attempting faithfully to carry out the intention of Congress 


expressed in the rather different escape clause required by our do- 
mestic legislation. 


C. Questions or INTERPRETATION OF THE Escare CLAUSE 
1. Increased wmports 

The subcommittee report is critical of the trade-agreements legisla- 
tion bee: ause it believes that the statutory language referring to im- 
ports (“increased quantities, either actual or relative”) does not pro- 
vide a clear basis for the Tariff Commission to determine whether 
there has been an absolute increase in imports or an increase in imports 
relative to domestic production. The subcommittee report states that 
some base period is required for comparative purposes if the fact of 
an increase is to be established. It seems to express the view that Con- 
gress should have made clear by particular language the base period 
which should be selected. It is obvious that the base period to be select- 
ed in a particular case depends upon historical factors and other con- 
siderations which would be peculiar to that case. The subcommittee 
itself recognized, in discussing our agricultural trade policy, that the 
choice of a base period “must be a matter of disc retion, since the appro- 
priate base period would vary from case to case.’ 

There is some confusion in the subcommittee’s report in its discus- 
sion of whether a decline in the share of the domestic market supplied 
by a domestic industry should in and of itself be considered to in- 
volve serious injury, and its separate discussion under the caption 

“Appraisal of the Contribution of Imports to the Injury of Domestic 
Industries.” In the latter discussion the subcommitee’s report ob- 
serves that the Tariff Commission must exercise its judgment as to 
the causation of increased imports to domestic injury under varying 
circumstances. The report refers to the amendment made in the 
trade-agreements law in the 1955 extension which specifically pro- 
vided that increased imports, either actual or relative, should be con- 
sidered as the cause or threat of serious injury when the Commission 
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finds that the increased imports have “contributed substantially” to- 
ward causing or threatening the injury. The subcommittee implies 
that this legislative clarification of the matter is unsatisfactory be- 
cause it still allows the Tariff Commission an “element of judgment.” 
That type of criticism suggests that the legislation is unsatisfactory if 
it uses concepts which leave any amount of discretion to be exercised 
by the Tariff Commission. This is an extraordinary commentary. 
The Tariff Commission exists in great part because of its acquired 
expertness and knowledge in the evaluation of competitive factors 
supplied by imports in the domestic market. Legislation which 
eliminated any element of judgment on the Tariff Commission’s part 
would be so absolute and inflexible as to prove unworkable or unjust 
when applied to the varying cases which come before the Commission 
for relief. 

The legislative history of the 1955 amendment emphasizes the clear 
purpose of the Congress which itself seems sufficiently manifest from 
the language of the statute. The conference report on H. R. 1 (Pub- 
lic Law 86, 84th Cong.) states that it was the consensus of the conferees 
that the language involved was to be interpreted so that increases in 
imports would not be.set apart from other relevant factors and dealt 
with on an exclusive basis. Rather, the Tariff Commission was to 
look at all of the factors indicative of injury set forth in section 7 (b) 
of the Trade Agreements Extension Act of 1951, as amended, as well 
as at any other relevant factors, and then must find that an actual or 
relative increase in imports has occurred, in whole or part, because of 
the customs treatment reflecting a trade agreement concession; that 
there has been serious injury or threat thereof; and that the increased 
imports have contributed to the injury. 

Senator Millikin, as one of the members of the Senate Finance 
Committee explaining the Senate committee’s amendment, which was 
the origin of this provision, in the debate in the Senate, referred to 
the differences of opinion as to whether imports need be the sole cause 
of injury in an escape-clause case and explained that the language 
adopted by the committee was intended to put an end to the diver- 
gence of views on the matter (Congressional Record, May 2, 1955, pp. 
4501-4502). He observed that it was impossible to spell out the exact 
weight to be given increased imports in any particular case “with 
mathematical precision” and explained that some judgment must be 
left to the members of the Tariff Commission.” It is thus the specific 
intention of the Congress that the Tariff Commission be allowed to 
exercise judgment in this area, and the fact that the Tariff Commission 
is interpreting the law so as to involve an exercise of judgment on its 
part is not properly a matter of criticism in an examination of the 
administration of the law. 


2. Concept of “the domestic industry producing like or directly 
competitive products” 

Again the subcommittee’s report seems to give little or no weight to 
the deliberate efforts by the Congress to clarify the meaning of the 
term “domestic industry” in the 1955 amendments. Dissatisfaction 
is implied because it is necessary for the Tariff Commission to exer- 
cise some judgment as to whether imports and domestic products 
in a particular case are alike or directly competitive. While the Tariff 
Commission as a tribunal may err in its findings of fact in particular 


CUSTOMS, TARIFFS, AND RECIPROCAL TRADE AGREEMENTS 147 


cases on this issue, that is hardly a basis for dissatisfaction with the 
law itself which uses traditional concepts which have been found 
adequate as a statutory principle in many contexts in our domestic 
laws. 

The subcommittee refers to the garlic and glace cherries escape 
clause investigations of the Tariff Commission as representing ex- 
amples of the difficulty of applying the “domestic industry” concept 
of the escape clause. Though the subcommittee refers to the 1955 
amendment of the escape- -clause legislation as having been intended 
to clarify the doubts which might exist as to the meaning of “domestic 
industry,” it discusses that amendment in a fashion which leaves the 
impression that Congress failed in its purpose. The statutory language 
itself seems clear enough in directing the Commission to separate the 
operations of the domestic producers so as to confine its attention to 
that portion of the operations of the domestic producers which in- 
volves the product or products under consideration. 

The subcommittee does not refer to the legislative history of the 
provision. From the tenor of its discussion of this amendment, it 
would seem that it is not familiar with the fact that Senator Millikin, 
again speaking for the Senate Finance Committee in explaining the 
amendment in the debate on the bill in the Senate, referred to the 
garlic and glace cherries cases as examples of a point of difference 
on the meaning of “industry.” Senator Millikin’s discussion of those 
cases and the wood screws escape-clause investigation of the Tariff 
Commission shows that the amendment was intended to bring about 
the interpretation of the term “domestic industry” to mean only that 
portion of the manufacturing or producing operations of the domestic 
producers who are engaged in the production of the article under con- 
sideration, rather than the total operations of all of the companies 
which are classed as belonging in the “industry” broadly conceived 
generic to the particular commodity under inquiry. There should 
be no diffic ulty in identifying tha meaning of the Congress in view 
of the 1955 amendment. ‘The assertion in the subcommittee report 
that it is unclear whether the amendment intends that the term 

“domestic industry” be construed to cover only that portion of the 
workers’ time and facilities directed to the production of the like or 
directly competitive articles is insupportable in the face of the clearly 
expressed congressional intent. 

3. The measurement of serious injury to domestic industry 

The opinion is given in the a that the escape clause legislation 
has not “est: ablished clear and certain rules” as to how the “measure- 
ment” of serious injury is to be made. This implies a further opinion 
of the subcommittee that the concept of serious injury as it would 
have to be applied in the diversity of cases coming before the Tariff 
Commission is susceptible of being determined by a precise set of 
rules which would indicate for any particular case the exact weight 
to be given each of a number of possible factors. The Congress has 
specified a sufficient guide when it lays down as the primary principle 
the concept of serious injury and then provides a secondary pr inciple 
which identifies some of the factors which are to be considered in ap- 
plying the primary standard. The fact that discretion is allowed the 
Tariff Commission to determine in each case the weight to be given 
any of the several factors mentioned, or to take into view other factors 
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not mentioned, within the framework of the primary standard of 
“serious injury,” is an indication of a belief by the Congress that the 
question does not lend itself to a statutory formula but must capone 
ultimately on the expertness of an administrative tribunal in the light 
of the facts of each particular case. This is a decision or a matter of 
policy which Congress is entitled to make, and for which there is abun- 
dant precedent. An attempt to use an inflexibile set of rules applicable 
to every possible case without the necessity for the exercise of judgment 
would result in a sterile application of the law in a manner which would 
be contrary to the objective Congress actually had in mind. 

5. Scope of Presidential discretion with respect to the escape clause 

The report states that the President’s power to take the action indi- 
cated fel le escape clause recommendations is based on section 350 (a) 
of the Tariff Act of 1930, as amended (the Trade Agreements Act). 
No reference is made in that discussion to the fact that the Congress in 
section 6 of the Trade Agreements Extension Act of 1951 categorically 
directed that no trade agreement concession “shall be permitted to con- 
tinue in effect” when the product concerned is being imported in such 
increased quantities as to cause or threaten serious injury to the do- 
mestic industry concerned. This statute must be construed in pari 
materia with the Trade Agreements Act itself. Rather than discuss 
the President’s “power,” it would have been more appropriate to refer 
to his duty under the legislation to withdraw a concession which has 
been the occasion of serious injury to a domestic industry. 

The subcommittee does refer to section 6 of the 1951 act in dis- 
cussing whether or not the President should have authority to review 
the factual determinations of the Tariff Commission. This refers to 
the many criticisms which have been expressed of Executive action 
overruling the Tariff Commission’s findings of fact as distinct from 
policy decisions not to take the action recommended by the Tariff 
Commission on the ground of national interest considerations. It is 
one thing for the Executive to contend that in a particular case the 
greater national interest lies in not placing a Tariff Commission recom- 
mendation into effect.. It is quite another thing for the Executive to 
refuse to place the Commission’s recommendations into effect on the 
ground that it simply disagrees with the Commission’s findings of fact. 
In the one case, the President would be exercising the discretion which, 
it is argued, he must be allowed to have if the national security of 
the United States is not to be injured by the weakening of an important 
ally through the economic effect of the withdrawal of the concession. 
In the other case, he would be invading the jurisdiction of the expert 
tribunal to which Congress has committed the factfinding problems 
involved in the administration of the escape clause remedy. 

It is true that the majority of the Committee on Ways and Means 
in its report on H. R. 1 of the 84th Congress expressed the opinion 
that the President should not be compelled as a matter of law to ac- 
cept the findings of the Tariff Commission where he believes “they 
are not soundly based.” It was also the majority’s view in the report, 
however, that if the President believed that the Commission’s find- 
ings should be further developed or if new information relevant to 
the findings should be developed, he should request the Tariff Com- 
mission to make a supplemental investigation and findings. This 
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would be in contradistinction to having the President accept additional 
facts from the State Department or foreign governments. Four 
members of the Committee on Ways and Means were then of the 
opinion that the findings of fact by the Tariff Commission as to the 
existence of injury should be conclusive. They had no objection to the 
practice of the President’s referring a case back to the Commission 
for a supplemental investigation where the President felt that addi- 
tional facts might have become available. 

The subcommittee had an opportunity to examine the various cases 
which have been involved in the disputed range of Presidential dis- 
cretion. It does not appear from its report that it did so, though a very 
thorough analysis of the nature of the President’s action on all of 
the escape clause recommendations of the Tariff Commission was pre- 
sented to it in the public hearings.’ The subcommittee does not ex- 
plain the basis for its remark that it is doubtful if the trade agree- 
ments program is to be continued that the law could be modified to 
restrict. the President’s discretion, including his claim to discretion to 
overrule findings of fact of the Tariff Commission, This conclusion 
would not appear to rest ee an actual analysis by the subcommittee 
of the merits of the President’s action in the cases which were called 
to its attention. 


D. CrrricisM oF THE Escarr CLAUSE AND Lrs ADMINISTRATION 


The subcommittee report states that “exponents of liberal trade 
policies” have criticized the escape clause legislation because “the in- 
tent, of the legislation has apparently been to promote the applica- 
tion of a more protectionist policy in the application of the escape 
clause than had been pursued.” Inasmuch as the trade agreements 
legislation from the outset has been presented by the Executive to the 
Congress and accepted by the Congress on the well-defined condition 
that the authority granted would be used so as not to injure domestic 
industries, the escape clause should be regarded as a means which is 
intended for the correction of mistakes, foreseeable or unforeseeable, 
in the use of the trade agreements authority. Thus, President Tru- 
man in establishing the procedure relative to the escape clause by Ex- 
ecutive order said that— 


The provisions of the order do not deviate from the tradi- 
tional Cordell Hull principles. They simply make assurance 
doubly sure that American interests will be properly safe- 
guarded (statement of February 25, 1947, regarding Execu- 
tive Order 9832). 

While it is correct to say that the escape clause legislation resulted 
from dissatisfaction with the administration of the escape clause, it 
is not correct to infer that the escape clause legislation is “protec- 
tionist” or in any way a deviation from the principles on which the 
trade agreements program has been based, so far as Congress is con- 
cerned, from the outset. 

The subcommittee report refers to the fact that in diversified in- 
(lustries resources can be shifted from the production of one product 
to another. Mention is made of the contention that if such a shift 


0 Hearings, pp. 453-462, 475-480. 
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can occur without “serious” injury to the producer involved, there 
likewise should be no relief under the escape clause when imports 
force a similar shift. The subcommittee might have referred to the 
fact that Congress, in regulating domestic commerce, has been willing 
to allow economic forces to bring about an allocation of economic 
resources but has been zealous to guard against such an adjustment 
being forced as a result of the disproportionate wages paid in various 
parts of the country. Thus Federal legislation requires the observ- 
ance of minimum wege-and-hour standards throughout the United 
States. 

The freedom of domestic commerce is also qualified by prohibi- 
tions against unfair competitive practices. “Fair trade” laws, the 
Robinson-Patman Act, and other measures are directed to this end. 
Congress should not be criticized, therefore, when it devises tariff 
and trade policies which are intended to secure for American labor 
and the freedom of judgment of the managers of economic resources 
in the United States the same type of stabilizing factors vis-a-vis 
import competition that the laws referred to above are intended to 
achieve with respect to domestic competition. 

We do not refer in this country to businessmen who bring complaints 
to the attention of the Government concerning the failure of their 
competitors to observe the wage-and-hour laws, ‘the Robinson-Patman 
Act, and “fair-trade” laws as “protectionists.” It is unfortunate that 
the subcommittee applies this term to the criticisms of the adminis- 
tration of the escape clause. 

The subcommittee erroneously describes the escape clause as “the 
major avenue prescribed by Congress for obtaining increased protec- 
tion from imports.” This inaccurate description misconceives en- 
tirely the origin and purpose of the escape clause. As described 
above, its existence is entirely consistent with the principles which 
have applied to the trade agreements legislation from the outset. Its 
purpose is to provide for the correction of mistakes made or depar- 
tures from the congressional policy in the use of trade agreements au- 
thority. It is misleading to refer to it in the manner used by the 
subcommittee. 

The report states that there is “much in the totality of the trade 
agreements legislation” to support the point of view that the escape 
clause should be applied only after the most rigorous test of injury. 
including proof of a direct and substantial causal connection bet ween 
the tariff concession, increased imports, and serious injury. It will 
be seen that such an interpretation of the trade agreements legislation 
is at variance with the escape-clause provisions of the law as described 
briefly above, particularly in view of the 1955 amendments to the law. 

The subcommittee asserts that there can be “no question” that the 
escape clause could be applied to as “to severely conflict with the pro- 
gram of tariff reduction.” To begin with, the trade agreements pro- 
gram is not, so far as the enabling legislation is concerned, “a program 
of tariff reduction.” Rather, it is a program for expanding export 
markets for branches of American industry capable of developing 
such markets through a selective bargaining procedure which would 
result in the admission of imported goods into the United States in a 
manner consistent with the domestic industry’s interests whose prod- 
ucts would be affected. Furthermore, regardless of how the program 
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1s characterized, it is simply untrue to say that the escape clause could 
be used so as severely to conflict with the program. During the life 
of the trade agreements program and particularly during the GATT 
era, tariff reductions have been granted on many thousands of tariff 
classifications covering tens of thousands of individual products. The 
negotiations are carried out in a manner which effects reductions in 
duty on thousands of products at a time. The escape clause, on the 
other hand, is directed to one or a few products at atime. In order to 
achieve a withdrawal of the thousands of concessions granted in trade 
agreements, it would be necessary for thousands of escape-clause pro- 
ceedings to be brought, and to result in favorable findings by the 
Tariff Commission and affirmative action by the President. It strains 
credulity to liken the escape-clause remedy to a potential source of 
severe conflict with the trade agreements program. 

The subcommittee notes the view of “some observers” and thus seems 
impliedly to indicate its agreement in the notion that today, because 
the President has used up virtually all of the grants of trade agreement 
authority which have been given to him during the past 22 years, there 
is more possibility of quantitative change in any particular tariff item 
through escape-clause action than through a new trade agreement con- 
cession. Therefore, it is asserted “the trade agreements program to- 
day has a more protectionist than trade expansionist potential.” This 
characterization is unfair and obviously inaccurate in view of the 
enormous number of reductions which have been made in United States 
duties, and particularly in view of the limited possibilities for a with- 
drawal of any appreciable number of those reductions, even assuming 
tess reluctance on the part of the Executive than has been demon- 
strated in the past. It is doubtful that such a discussion accomplishes 
the stated purpose of the subcommittee “to illuminate” the nature of 
the escape clause and its place in the trade agreements program. 

The advocates of more liberal trade policies object to the escape 
clause on the ground that its very existence discourages export to 
this market. Often they allege that exporters will hardly go to 
the cost and trouble of building up a market in this country in view 
of the likelihood of an escape-clause action by domestic interests when 
foreign exporters experience a degree of success in this market. 

The report repeats these allegations, 

That they are no more than mere assertions becomes apparent when 
the trend of imports is examined with respect to some of the products 
that have been the subject of escape-clause action or of tariff legis- 
lation. 

In the case of bicycles an escape-clause action was brought in 1952. 
Imports in that year amounted to 245,763 bicycles or 11.4 percent of the 
narket. In 1953 imports went to 592,999 bicycles or 22.2 percent of 
the market. In 1954 the domestic bicycle industry brought another 
action under the escape clause. In that same year imports rose to 
963,667 bicycles or 38.4 percent of the market. 

Surely here was no evidence of timidity afflicting foreign exporters 
of bicycles. 

In 1955 the President on recommendation of the Tariff Commission 
proclaimed a modest increase in the duty. In that year, imports rose 
to 1,223,990 bicycles or 41.2 percent of the market, again completely 
repudiating the allegations about the effects of the escape clause. , 
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The case of groundfish fillets is equally eloquent in its outright con- 
tradiction of the allegations. 

The first escape-clause action was brought in 1951. Imports of 
groundfish fillets had already risen to the then record height of 
87,639,000 pounds from the previous high level of 64,893,000 pounds in 
1950. In the next year, i. e., in 1952, despite the supposed discourage- 
ment of foreign exporters, imports rose to 107,400,000 pounds. 

In 1953 the second escape-clause action was brought. In that year 
there was a decline to 91 million pounds in imports, but in 1954, despite 
a recommendation from the Tariff Commission for the imposition of an 
eas quota, a record 137,548,000 pounds were brought in. 

A third escape-clause action was launched in 1956 and resulted in a 
unanimous recommendation for a duty increase by the Tariff Com- 
mission. Nevertheless 138,612,000 pounds of frozen fillets were im- 
ported. This was more than 50 percent of domestic market con- 
sumption. 

Certainly no evidence of a retarding effect of the escape clause can 
be said to lurk in either of these two sets of figures. 

Much the same record has been made in the case of spring clothespins, 
knit handwear, wood screws, handwood plywood and other products. 

These facts should once and for all lay low the unfounded claims 
against the escape clause. The weight of the evidence is all on the side 
of domestic producers who have found the clause virtually nullified 
by the executive branch. 


E. Tue Perm Pornr: Concerr anp Procepurss 


The subcommittee refers to the fact that the law provides that 
the same concepts be used in the administration of the peril point 
as are specified for use in connection with the escape clause. It fails 
to mention the criticism expressed at the hearing of a use of the trade 
agreements authority which requires the Tariff Commission to con- 
duct in the space of 4 months investigations of serious import injury 
concerning hundreds and thousands of distinct commodities when the 
Commission itself has established through its escape-clause expe- 
rience and procedures a requirement of from 7 to 9 months for the 
adequate investigation of serious injury concerning a relatively few 
commodities." The representative of the Tariff Commission at the 
hearings was unwilling to concede that the Commission could shorten 
the period required for its escape-clause investigations by more than a 
month or so? Yet this representative indicated that the Commission 
was able to make the identical finding of fact on thousands of commod- 
ities in less than 4 months’ time in peril-point investigations.“ Such 
a differential, to say the least, invites inquiry as to the adequacy of the 
Commission’s peril-point investigations. 

The facts strongly imply that the efficacy of the remedy which Con- 
gress desires to have applied prior to trade agreement negotiations 
to guard against a mistaken use of the authority is being greatly re- 
duced, if not eliminated altogether, by the manner in which the State 
Department is scheduling and conducting the preparations for trade 
agreement negotiations. This is a fundamental issue which the sub- 

ii Hearings, p. 590. 
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committee should have investigated thoroughly. Either restraints 
must be placed upon the State Department as to the extensiveness of 
the negotiations which it enters into, or a greatly increased amount 
of time must be specified by the Congress for the procedures which 
lead up to the identification of the items upon which tariff conces- 
sions can validly be considered. 

It supplies no insight into these issues touched by criticisms of this 
sort for the report to dismiss them as amounting merely to the con- 
tention that the Commission’s peril-point findings are not in accord 
with the merits of the individual cases as seen by the critics. 


V. INTERNATIONAL TRADE POLICY IN RELATION TO 
DOMESTIC AGRICULTURE 


In a discussion of section 22 of the Agricultural Adjustment Act the 
subcommittee report notes the conflict between the provisions of that 
act and the import quota restrictions contained in GATT. The report 
states that GATT has been the “main instrument for implementing the 
trade-agreements program in the postwar period.” The subcommittee 
refers to provisos in subsequent leainlation which first directed that 
trade agreement commitments should prevail over our agricultural 
programs in case of conflict and which subsequently (in 1951) were 
reversed to direct that the domestic agricultural program was to pre- 
vail over any conflicting trade agreement commitments. The sub- 
committee report notes that the State Department has secured a 
“waiver” from GATT to permit the application of import restrictions 
required by section 22 which violate the provisions of GATT. The 
subcommittee does not comment upon and apparently has not inquired 
into what authority, if any, the executive department had to enter 
into the General Agreement on Tariffs and Trade, particularly in the 
light of provisions of that agreement which conflict with our domestic 
laws including section 22. Notwithstanding the so-called provisional 
status of GATT, the fact that it was necessary for the State Depart- 
ment to secure a “waiver” from the GATT obligations is fairly indica- 
tive of the attitude of the executive branch with respect to the GATT. 
In this, as in other areas within the subject matter of the subcommit- 
tee’s jurisdiction, an inquiry into the possible abuse of delegated 
authority or the possible usurpation of congressional authority by the 
Executive should have been made. 

Though the subcommittee report discusses the legal relationship 
between section 22 and trade agreements, it does not appear to have 
made a specific inquiry into what policy or practice the Executive 
follows, if any, in reconciling its use of the trade agreements authority 
with our domestic and foreign trade policies concerning agricultural 
products. A statement presented to the subcommittee by the confec- 
tionary industry drew attention to the fact that the State Department 
has reduced the duties applying to sugar and chocolate confectionary 
by about 75 percent though domestic manufacturers consume large 
quantities of sugar, dairy products, and tree nuts in producing the 
competitive domestic product.’ These latter items are all subject 


“4 Hearings, p. 759. 
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to strong governmental policy which keeps the price paid by the 
domestic manufacturers high. This uneven administration of the 
trade agreements program ‘reduces the domestic demand. for sugar, 
dairy products, and tree nuts at a time when the Government through 
aa ta quotas and price- support programs is attempting to en- 
courage the domestic consumption of these products at price levels 
which limit the necessity for Government purchases at support prices. 
This is, of course, but an example of the necessity for the coordination 
of the administration of the trade agreements program vis-a-vis im- 
ported products which contain agr icultural commodities of the types 
which are subject to domestic agricultural programs. The subcom- 
mittee’s report offers no euidance on this important aspect of our 
agricultural and trade programs, 


VI. ANTIDUMPING AND COUNTERVAILING DUTIES 


In view of the directive in the Customs Simplification Act of 1956 
that the Secretary of the Treasury report to the Congress this year 
on amendments to the Antidumping Act which he considers desirable 
for the improved administration of the act, it would seem in order for 
the subcommittee to reserve its comments on the act pending receipt 
and consideration of the Secretary’s report. However, it is noted that 
though the subcommittee comments upon the failure of the Secretary 
to publish reports of his investigations and findings under the Anti- 
dumping Act, the subc ommittee itself apparently has not inquired 
specifically into the handling given by the Secretary to any antidump- 
ing complaints. Nor does the subcommittee appear to have looked 
specific ally into the manner in which requests for the application of 
countervailing duties have been handled. 

The subcommittee appears to be interested in an interpretation of 
the Antidumping Act which would result in the examination of chal- 
lenged imports from the point of view of whether the prices at which 
the “goods were sold to the United States were unfair in the sense that 
they were not related to prevailing domestic price levels or had not 
been reduced for the purpose of meeting domestic price reductions. 
This Robinson-Patman Act type approach i is contrary to the concept 
which was followed for more than 30 years with judicial approval. 
This concept was that sales to the U nited States were below “fair 

value” if they were below the foreign market value or, where no such 

value was available, below the cost of production. In view of judicial 
Me ctetaly of this interpretation, the subcommittee might also have 
inquired into the validity of the Secretary of the Treasury’s 1955 regu- 
lation changing the definition of “fair value” in a way which accepts 
prices established in home market sales regardless of the presence of 
restrictions or other circumstances which indicate the absence of 
competitive conditions. 

The subcommittee suggests that consideration be given to an amend- 
ment of the Antidumping Act which would give importers the right 
to a review of the Secretary’s finding of dumping. It would seem 
that a similar right to review ought to be conferred upon domestic pro- 
ducers where the Secretary makes a finding of no dumping. 
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VII. THE NATIONAL SECURITY AMENDMENTS 


Two recent amendments to the trade-agreements legislation are 
concerned with the prevention of import injury to our domestic pro- 
ductive capacity needed for national defense. The first of these pro- 
hibits reductions of duties which would have that effect: (sec. 2, Public 
Law 464, 83d Cong.). The report refers to that amendment as “not 
giving any new trade-controlling power to the President.” It seems 
quite clear that the provision was actually intended ‘as a limitation 
on the President's authority. The subcommittee’s report states that 
the President authorized the Office of Defense Mobilization to desig- 
nate a representative as an “observer” on the Trade Agreements Com- 
mittee. Dissatisfaction was expressed at the hearings with the proce- 
dure which has been established under this “defense amendment.” 
A memorandum of the President made the Trade Agreements Com- 
mittee responsible for providing the President with “appropr late in- 
formation and advice” so that he could make the determinations re- 
quired by the statute. That memorandum is consistent with the in- 
information referred to by the subcommittee in that the responsibility 
for making an initial determination would seem to rest with the Trade 
Agreements Committee, with ODM being relegated to an “observer” 
or secondary role. The question raised at the hearings was whether 
the type of arrangements which had been made will be likely to carry 
out the intention of the C ongress that reduction not be made on items 
which would result in injury to the domestic productive capacity 
needed for defense. Since the Office of Defense Mobilization has pri- 
mary cognizance of defense mobilization ca yacity, it would seem that 
it should be given more than a secondary or ‘observer” role. 

The second legislative remedy directed to protection of our national- 
defense capacity (sec. 7 of the Trade Agreements Extension Act of 
1955) requires the Director of Defense Mobilization to advise the 
President whenever he has reason to believe that imports are threat- 
ening to impair the national security. The President, after an investi- 
gation, if he concurs, has the authority to adjust imports so as to elim- 
inate the threat of impairment. The subcommittee’s report queries 
whether it is not ODM’s function to determine what industries are 
essential, and whether their defense-mobilization capacity is consistent 
with the demands that might be placed on them in an emergency. It 
is suggested that this should be ODM’s procedure rather than forming 
such judgments only when individual industries apply for relief 
under section 7. 

The fact of the matter is that ODM continually has under surveil- 
lance the identification of industrial capacity needed for defense mobi- 
lization. ‘This includes a determination by ODM or its delegate agen- 
cies of whether the capacity in being or projected will be sufficient to 
meet emergency needs. This program is being carried out by ODM 
under the Defense Production Act of 1950, as amended. The Joint 
Committee on Defense Production of the Congress gives continuing 
surveillance to the manner in which ODM discharges this responsi- 
bility. It is perhaps too much to expect ODM also to give continuing 

attention to the effect which import competition is havi ing on every sec- 
tor of the defense-mobiliz: ent vase. Because of the : apparent adminis- 
trative impracticability of such an attempt, the Director rather sound- 
87401—57——_11 
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ly seems to have taken the position that domestic industries have the 
responsibility and, therefore, the right to call what they believe to be 
a threatened impairment to their defense capacity to the attention of 
ODM for a specific investigation.*® 


VIIL. THE ANNUAL REPORT OF THE TARIFF COMMIS- 
SION ON THE OPERATION OF THE TRADE AGREE- 
MENTS PROGRAM 


The subcommittee suggests that 1 or more of 7 topics may he desir- 
able subject matter for the Tariff Commission to include in its annual 
reports. Only 1 of these 7 topics (analysis of the effects of the escape 
clause and other provisions of our tariff laws on imports) seems in 
any way concerned with the operation of the trade-agreements pro- 
gram. The purpose which the Congress had in mind in making the 
annual report a legislative directive in the Trade Agreements Ex- 
tension Act of 1955 was to provide for factual information on “the 
operation and effect of provisions relating to duties or other import 
restrictions of the United States contained in trade agreements” and 
“a factual report on the operation of the trade-agreements program.” 
This is a directive for an examination of actions which have been taken 
and their effect, as distinct from a development of information per- 
taining to possible action under the trade-agreements program in the 
future. 

The content of the Tariff Commission’s annual reports could be 
improved by covering more fully the use made of the trade-agreements 
authority and the economic effect of tariff reduct.ons on the United 
States economy. It is doubtful whether the Commission should pro- 
ject its analysis into the areas suggested by the subcommittee which 
appear, for the most part, to relate to considerations bearing on the 
scope or desirability of possible trade-agreement actions in the future 
with respect to even further tariff reductions on the part of the United 
States. 


% Hearings, pp. 1251, 1256. 





APPENDIX 


The appendix contains the texts of the principal laws regarding 
customs, tariffs, and reciprocal trade agreements and Executive orders, 
and procedural rules considered in the report. 

The appendix is a topical eo in which the more impor- 
tant policy-declaring sections of law on a particular subject are 
grouped together accompanied by the pertinent parts of Executive 


orders and procedural rules pertaining to the administration of those 
laws. 
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. Basic trade negotiating authority and procedure 

(a) Trade Agreements Act of 1934, as amended, including sec- 
tion 350, Tariff Act of 1930, as amended 

(b) Section 204, Agricultural Act of 1956 

(c) Executive Order 10082 (except par. 13) 

. Peril-point law and procedure 

(a) Sections 3, 4, and 7 (e), Trade Agreements Extension Act of 
1951, as amended 

(6) Tariff Commission rules for peril-point investigations 

. Escape-clause law and procedure 

(a) Sections 6, 7, and 8 (a), Trade Agreements Extension Act of 
1951, as amended 

(b) Executive Order 10082, paragraph 13, and Executive Order 


(c) Tariff Commission rules for escape-clause investigations 

. Import interfence with agricultural programs 

(a) Section 22, Agricultural Adjustment Act, as amended 

(b) Section 8 (a), Trade Agreements Extension Act of 1951, as 
amended 

(c) Tariff Commission rules for section 22 investigations 


5. National Security nmendments of 1954 and 1955 


Section 2, Public Law 464, 83d Congress, as amended by section 7, 
Trade Agreements Extension Act of 1955 

. Buy-American Act 

(a) Act of March 3, 1933, as amended_____.._...-.-.-...-.... 

(b) Executive Order 10582 

. Antidumping Act 

(a) Antidumping Act, 1921, as amended 

(b) Tariff Commission rules for antidumping investigations 

(c) Treasury Department regulations under Antidumping Act, in- 
cluding definition of ‘‘fair value”. ............_..-.-_- 

. Countervailing (antisubsidy) duties, section 303, Tariff Act of 1930_- 


9. Marks of origin, section 304, Tariff Act of 1930, as amended 


. Convict-made goods—importation prohibited, section 307, Tariff Act 
of 1930 


. Equalization of costs of production, section 336, Tariff Act of 1930_- 
. Unfair competition in import trade, section 337, Tariff Act of 1930__. 


3. Valuation of imported merchandise 


(a) Section 402, Tariff Act of 1930, as amended 
(b) Section 402a, Tariff Act of 1930, as amended 
(c) Sections 6 and 8, Customs Simplification Act of 1956 








BASIC TRADE NEGOTIATING AUTHORITY AND 
PROCEDURE 


Section 350, Tariff Act of 1930, as Amended 
(Trade Agreements Act of 1934,as Amended ) 


Part Il1I—Promorion or Foreign TRADE 


Src. 350 (a) 

(1) For the purpose of expanding foreign markets for the products 
of the United States (as a means of assisting in establishing and main- 
taining a better relationship among various branches of American 
agriculture, industry, mining, and commerce) by regulating the admis- 
sion of foreign goods into the United States in accordance with the 
characteristics and needs of various branches of American production 
so that foreign markets will be made available to those branches of 
American production which require and are capable of developing 
such outlets by affording corresponding market opportunities for 
foreign products in the United States, the President, whenever he finds 
as a fact that any existing duties or other import restrictions of the 
United States or any foreign country are unduly burdening and re- 
stricting the foreign trade of the United States and that the purpose 


above declared will be promoted by the means hereinafter specified, 
is authorized from time to time— 

(A) To enter into foreign trade agreements with foreign gov- 
ernments or instrumentalities thereof: Provided, That the enact- 
ment of the Trade Agreements Extension Act of 1955 shall not be 
construed to determine or indicate the approval or muticue 


by the Congress of the executive agreement known as the 
Agreement on Tariffs and Trade. 

(B) To proclaim such modifications of existing duties and other 
import restrictions, or such additional import restrictions, or such 
continuance, and for such minimum periods, of existing customs 
or excise treatment of any article covered by foreign trade agree- 
ments, as are required or appropriate to carry out any foreign 
trade agreement that the President has entered into hereunder. 

(2) No proclamation pursuant to paragraph (1) (B) of this subsec- 
tion shall be made— 

(A) Increasing by more than 50 per centum any rate of duty 
existing on January 1, 1945. 

(B) Transferring any article between the dutiable and free lists. 

(C) In order to carry out a foreign trade agreement entered 
into by the President before June 12, 1955, or with respect to which 
notice of intention to negotiate was published in the Federal Reg- 
ister on November 16, 1954, decreasing by more than 50 per centum 
any rate of duty existing on January 1, 1945. 

(D) In order to carry out a foreign trade agreement entered into 
by the President on or after June 12, 1955, decreasing (except as 
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provided in subparagraph (C) of this paragraph) any rate of 
duty below the lowest of the following rates: 

(i) The rate 15 per centum below the rate existing on 
January 1, 1955. 

(ii) In the case of any article subject to an ad valorem rate 
of duty above 50 per centum (or a combination of ad valorem 
rates aggregating more than 50 per centum), the rate 50 per 
centum ad valorem (or a combination of ad valorem rates 
aggregating 50 percentum). Inthecase of any article subject 
to a specific rate of duty (or a combination of rates including 
a specific rate) the ad valorem equivalent of which has been 
determined by the President to have been above 50 per centum 
during a period determined by the President to os a repre- 
sentative period, the rate 50 per centum ad valorem or the rate 
(or a combination of rates), however stated, the ad valorem 
equivalent of which the President determines would have been 
50 per centum during such period. The standards of valua- 
tion contained in section 402 of this Act (as in effect during 
the representative period) shall be utilized by the President, 
to the maximum extent he finds such utilization practicable, in 
making the determinations under the preceding sentence. 

(3) (A) Subject to the provisions of subparagraphs (B) and (C) 
of this paragraph, the provisions of any proclamation made under 

aragraph (1) (B) of this subsection, and the provisions of any proc- 
amation of suspension under paragraph (4) of this subsection, shall 
be in effect from and after such time as is specified in the proclamation. 

(B) In the case of any decrease in duty to which paragraph (2) 
(D) of this subsection applies— 

(i) if the total amount of the decrease under the foreign trade 
agreement does not exceed 15 per centum of the rate existing on 
January 1, 1955, the amount of decrease becoming initially effec- 
tive at one time shall not exceed 5 per centum of the rate existing 
on January 1, 1955; 

(ii) except as provided in clause (i), not more than one-third 
of the total amount of the decrease under the foreign trade agree- 
ment shall become initially effective at one time; and 

(iii) no part of the decrease after the first part shall become 
initially effective until the immediately previous part shall have 
been in effect for a period or periods aggregating not less than 
one year. 

(C) No part of any decrease in duty to which the alternative speci- 
fied in paragraph (2) (D) (i) of this subsection applies shal] become 
initially effective after the expiration of the three-year period which 
begins‘on July 1, 1955. If any part of such decrease has become effec- 
tive, then for purposes of this subparagraph any time thereafter dur- 
ing which such part of the decrease is not in effect by reason of legis- 
lation of the United States or action thereunder shall be excluded in 
determining when the three-year period expires. 

(D) If (in order to carry out a foreign trade agreement entered 
into by the President on or after June 12, 1955) the President deter- 
mines that such action will simplify the computation of the amount of 
duty imposed with respect to an article, he may exceed any limitation 
specified in paragraph (2) (C) or (D) of this subsection or subpara- 
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graph (B) of this paragraph by not more than whichever of the fol- 
lowing 1s lesser : 


(i) The difference between the limitation and the next lower 
whole number, or 

(ii) One-half of 1 per centum ad valorem. 

In the case of a specific rate (or of a combination of rates which in- 
cludes a specific rate), the one-half of 1 per centum specified in clause 
(ii) of the preceding sentence shall be determined in the same manner 
as the ad valorem equivalent of rates not stated wholly in ad valorem 
terms is determined for the purposes of paragraph (2) (D) (i) of 
this subsection. 

(4) Subject to the provisions of section 5 of the Trade Agreements 
Extension Act of 1951 (19 U.S. C., sec. 1862), duties and other import 
restrictions proclaimed pursuant to this section shall apply to articles 
the growth, produce, or manufacture of all foreign countries, whether 
imported directly or indirectly: Provided, That the President shall, 
as soon as practicable, suspend the application to articles the growth, 
produce, or manufacture of any country because of its discriminatory 
treatment of American commerce or because of other acts (including 
the operations of international cartels) or policies which in his opinion 
tend to defeat the purpose of this section. 

(5) The Preaident may at any time terminate, in whole or in part, 
any proclamation made pursuant to this section. 

Sec. 350] (b). Nothing in this section shall be construed to pre- 
vent the application, with respect to rates of duty established under this 
section pursuant te agreements with countries other than Cuba, of the 
provisions of the treaty of commercial reciprocity concluded between 
the United States and the Republic of Cuba on December 11, 1902, 
or to preclude giving effect to an exclusive agreement with Cuba con- 
cluded under this section, modifying the existing preferential customs 
treatment of any article the growth, produce, or manufacture of Cuba, 
Nothing in this Act shall be construed to preclude the application to 
any product of Cuba (including products preferentially free of duty) 
of a rate of duty not higher than the rate applicable to the like prod- 
ucts of other foreign countries (except the Philippines), whether or 
not the application of such rate involves any preferential customs 
treatment. Norateof duty on products of Cuba shall be decreased— 

(1) In order to carry out a foreign trade agreement entered 
into by the President before June 12, 1955, by more than 50 per 
centum of the rate of duty existing on January 1, 1945, with re- 
spect to products of Cuba. 

(2) In order to carry out a foreign trade agreement entered 
into by the President on or after June 12, 1955, below the appli- 
cable alternative specified in subsection (a) (2) (C) or (D) (sub- 
ject to the provisions of subsection (a) (3) (B), (C), and (D)), 
each such alternative to be read for the purposes of this para- 
graph as relating to the rate of duty applicable to products of 
Cuba. With respect to products of Cuba, the limitation of sub- 
section (a) (2) (D) (ii) may be exceeded to such extent as ma 
be required to maintain an absolute margin of preference to whic 
such products are entitled. 

[Sxrc. 350] (c) 

(1) As used in this section, the term “duties and other import re- 
strictions” includes (A) rate and form of import duties and classi- 
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fication of articles, and (B) limitations, prohibitions, charges, and 
exactions other than duties, imposed on importation or imposed for 
the regulation of imports. 

(2) For purposes of this section— 

(A) Except as provided in subsection (d), the terms “existing 
on January 1, 1945” and “existing on January 1, 1955” refer 
to rates of duty (however established, and even though tempo- 
rarily suspended by Act of Congress or otherwise) existing on 
the date specified, except rates in effect by reason of action taken 
pursuant to section 5 of the Trade Agreements Extension Act of 
1951 (19 U.S. C., sec. 13862). 

(B) The term “existing” without the specification of any date, 
when used with respect to any matter ‘alniieng to the conclusion 
of, or proclamation to carry out, a foreign trade agreement, means 
existing on the day on which that trade agreement is entered into. 

[ Src. 350] (d) 

(1) When any rate of duty has been increased or decreased for the 
duration of war or an emergency, by agreement or otherwise, any 
further increase or decrease shall be computed upon the basis of the 
post-war or post-emergency rate carried in such agreement or other- 
wise. 

(2) Where under a foreign trade agreement the United States has 
reserved the unqualified right to withdraw or modify, after the termi- 
nation of war or an emergency, a rate on a specific commodity, the rate 
on such commodity to be considered as “existing on January 1, 1945” 
for the purpose of this section shall be the rate which would have 
existed if the agreement had not been entered into. 

(3) No proclamation shall be made pursuant to this section for the 
purpose of carrying out any foreign trade agreement the proclamation 
with respect to which has been terminated in whole by the President 
prior to the date this subsection is enacted. 

[ Sec. 350] (e) 

(1) The President shall submit to the Congress an annual report on 
the operation of the trade agreements program, including information 
regarding new negotiations, modifications made in duties and import 
restrictions of the United States, reciprocal concessions obtained, 
modifications of existing trade agreements in order to effectuate more 
fully the purposes of the trade agreements legislation (including the 
incorporation therein of escape clauses), and other information relat- 
ing to that program and to the agreements entered into thereunder. 

(2) The Tariff Commission shall at all times keep informed concern- 
ing the operation and effect of provisions relating to duties or other 
import restrictions of the United States contained in trade agreements 
heretofore or hereafter entered into by the President under the author- 
ity of this section. The Tariff Commission, at least once a year, shall 
submit to the Congress a factual report on the operation of the trade- 
agreements program. (As amended by the Trade Agreements Exten- 
sion Act of 1955). 

Section 2 


(a) Subparagraph (d) of paragraph 369, the last sentence of para- 
graph 1402, and the provisos to paragraphs 371, 401, 1650, 1687, and 


1 Subsection (d) was enacted July 5, 1945, (59 Stat. 410). 
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1803 (1) of the Tariff Act of 1930 are repealed. The provisions of sec- 
tion 336 of the Tariff Act of 1930 shall not apply to any article with 
respect to the importation of which into the United States a foreign 
trade agreement has been concluded pursuant to this Act, or to any pro- 
vision of any such agreement. The third paragraph of section 311 
of the Tariff Act of 1930 shall apply to any agreement concluded pur- 
suant to this Act to the extent only that such agreement assures to the 
United States a rate of duty on wheat flour produced in the United 
States which is preferential in respect to the lowest rate of duty im- 
posed by the country with which such agreement has been concluded on 
like flour produced in any other country; and upon the withdrawal 
of wheat flour from bonded manufacturing warehouses for exporta- 
tion to the country with which such agreement has been concluded, 
there shall be levied, collected, and paid on the imported wheat used, 
a duty equal to the amount of such assured preference. 

(b) Every foreign trade agreement concluded pursuant to this Act 
shall be subject to termination, upon due notice to the foreign govern- 
ment concerned, at the end of not more than three years from the date 
on which the agreement comes into force, and, if not then terminated, 
shall be subject to termination thereafter upon not more than six 
months’ notice. 

(c) The authority of the President to enter into foreign trade agree- 
ments under section 1 of this Act shall terminate at the close of June 
30, 1958.2 

Section 3 


Nothing in this Act shall be construed to give any authority to cancel 


or reduce, in any manner, any of the indebtedness of any foreign coun- 
try to the United States. 
Section 4 


Before any foreign trade agreement is concluded with any foreign 
government or instrumentality thereof under the provisions of this 
Act, reasonable public notice of the intention to negotiate an agreement 
with such government or instrumentality shall be given in order that 
any interested person may have an opportunity to present his views 
to the President, or to such agency as the President may designate, 
under such rules and regulations as the President may prescribe; and 
before concluding such agreement the President shall request the 
Tariff Commission to make the investigation and report provided for 
by section 3 of the Trade Agreements Extension Act of 1951, and shall 
seek information and advice with respect to such agreement from the 
Departments of State, Agriculture, Commerce, and Defense, and from 
such other sources as he may deem appropriate. 


2 The original act limited the authority of the President to enter into foreign trade agree- 
ments to a period of 3 years from June 12, 1934, the date of enactment of the act (48 Stat. 
943). The President’s authority to enter into foreign trade agreements has been extended 
from time to time as follows: Pub. Res. No. 10, 75th Cong., for 3 years from June 12, 1937 
oe Stat. 24); Pub. Res. 61, 76th Cong., for 3 years from June 12, 1940 (54 Stat. 107); 

ub. Law 66, 78th Cong., for 2 years from June 12, 1943 (57 Stat. 125); Pub. Law 130, 
79th Cong., for 3 years from June 12, 1945 (59 Stat. 410); Pub. Law 792, 80th Cong., 
from June 12, 1948 until the close of June 30, 1949 (62 Stat. 1053) ; Pub. Law 307, Sist 
Cong. (which repealed Pub. Law 792, 80th Cong.), for 3 years from June 12, 1948 (638 
Stat. 697) ; Pub. Law 50, 82d Cong., for 2 years from June 12, 1951 : , 
Law 215, 83d Cong., for 1 year from June 12, 1953 (67 Stat. 472); Pub. Law 464, 83d 
Cong., for 1 year from June 12, 1954 (68 Stat. 360) ; and Pub. Law 86, 84th Cong. (69 
Stat. 162), until the close of June 30, 1958. 
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Section 204 of the Agricultural Act of 1956 
Agreements Limiting Imports 





The President may, whenever he determines such action appropri- 
ate, negotiate with representatives of foreign governments in an effort 
to obtain agreements limiting the export from such countries and the 
importation into the United States of any agricultural commodity 
or product manufactured therefrom or textiles or textile products, and 
the President is authorized to issue regulations governing the entry 
or withdrawal from warehouse of any such commodity, product, tex- 
tiles, or textile products to carry out any such agreement. Nothin 

herein shall affect the authority provided under section 22 of the Agri- 
cultural Adjustment Act (of 1933) as amended (Public Law 540 84th 
Cong; 70 Stat. 200). 


Executive Order 10082—Issued October 5, 1949 
(Except paragraph 13) 


PRESCRIBING PROCEDURES FOR THE ADMINISTRATION OF THE RECIPROCAL 
TrapE-AGREEMENTS PROGRAM 


By virtue of the authority vested in me by the Constitution and the 
statutes, including section 332 of the Tariff Act of 1930 (46 Stat. 698) 
and the Trade Agreements Act approved June 12, 1934, as amended 
(48 Stat. 943; 57 Stat. 125; 59 Stat. 410; Public Law 307, 81st Con- 
gress), and in the interest of the foreign-affairs functions of the 
United States and in order that the interests of the various branches 
of American economy may be effeetively promoted and safeguarded 


through the administration of the trade-agreements program, it is 
ordered as follows: 





PART I-——ORGANIZATION 





1. There is hereby established the Interdepartmental Committee on 
Trade Agreements (hereinafter referred to as the Trade Agreements 
Committee), which shall act as the agency through which the Presi- 
dent, shall, in accordance with section 4 of the said Trade Agreements 
Act, as amended, seek information and advice before concluding a 
trade agreement. With a view to the conduct of the trade-agreements 
program in the general public interest and in order to coordinate the 
program with the interests of American agriculture, industry, com- 
merce, labor and security, and of American financial and foreign 
policy, the Trade Agreements Committee shall consist of a Com- 
missioner of the United States Tariff Commission, who shall be desig- 
nated by the Chairman of the Commission, and of persons designated 
from their respective agencies by the Secretary of State, the Secretary 
of the Treasury, the Secretary of Defense, the Secretary of Agricul- 
ture, the Secretary of Commerce, the Secretary of Labor, and the 
Administrator for Economic Cooperation. There shall likewise be 
designated from the foregoing agencies alternates to act in place 
of the members on the Committee when the members are unable to 
act. A member or alternate from the Department of State shall be 
the Chairman of the Trade Agreements Committee. 
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2. There is hereby established the Committee for Reciprocity In- 
formation, which shall act as the agency to which, in accordance with 
section 4 of the Trade Agreements Act, as amended, the views of in- 
terested persons with regard to any proposed trade agreement to be 
concluded under the said Act shall be presented. The Committee 
for Reciprocity Information shall consist of the same members as 
the Trade Agreements Committee or their alternates. A member or 
alternate from the Tariff Commission shall be the Chairman of the 
Committee for Reciprocity Information. 2 

3. The Trade Agreements Committee and the Committee for Reci- 
procity Information may invite the participation in their activities 
of other government agencies when matters of interest thereto are 
under consideration. Each of the said committees may from time to 
time designate such subcommittees, and prescribe such procedures 
and rules and regulations, as it may deem necessary for the conduct 
of its functions. 


PART II—CONCLUSION OF AGREEMENTS 











4. Before entering into the negotiation of a proposed trade agree- 
ment under the Trade Agreements Act, as amended, the Trade Agree- 
ments Committee shall submit to the President for his approval a list 
of all articles imported into the United States which it is proposed 
should be considered in such negotiations for possible modification of 
duties and other import restrictions, imposition of additional import 
restrictions, or specific continuance of existing customs or excise treat- 
ment. Upon approval by the President of any such list, as original! 
submitted or in amended form, the Trade Agreements Committee shall 
cause notice of intention to negotiate such agreement, together with 
such list of articles, to be published in the Federal Register. Such 
notice and list shall also be issued to the press, and sufficient copies 
shall be furnished to the Committee for Reciprocity Information for 
use in connection with such hearings as the Committee may hold with 
respect thereto. Such notice, pp with the list or a statement as to 
its availability, shall also be published in the Department of State 
Bulletin, Treasury Decisions, and the Foreign Commerce Weekly. 

5. Any interested person desiring to present his views with respect 
to any article in any list referred to in paragraph 4 hereof, or with 
respect to any other aspect of a proposed trade agreement, may present 
such views to the Committee for Reciprocity Information, which shall 
accord reasonable opportunity for the presentation of such views. 

6. With respect to each article in a list referred to in paragraph 4 
hereof, the Tariff Commission shall make an analysis of the facts rela- 
tive to the production, trade, and consumption of the article involved, 
to the probable effect of granting a concession thereon, and to the com- 
petitive factors involved. Such analysis shall be submitted in digest 
form to the Trade Agreements Committee. 

7. With respect to each article exported from the United States 
which is considered by the Trade Agreements Committee for possible 
inclusion in a trade agreement, the Department of Commerce shall 
make an analysis of the facts relative to the production, trade, and 
consumption of the article involved, to the probable effect of obtaining 
a concession thereon, and to the competitive factors involved. Such 
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analysis shall be submitted in digest form to the Trade Agreements 
Committee. 

8. Each Department and agency officials from which are members 
of the Trade Agreements Committee shall, to the extent it considers 
necessary and within the sphere of its respective responsibilities, make 
special studies of particular aspects of proposed trade agreements from 
the point of view of the interests of American agriculture, industry, 
commerce, labor, and security. Such studies shall be submitted to the 
Trade Agreements Committee. 

9. After analysis and consideration of (a) the studies of the Tariff 
Commission provided for in paragraph 6 hereof, (b) the studies of the 
Department of Commerce provided for in paragraph 7 hereof, (c) 
the special studies provided for in paragraph 8 hereof, (d) the views 
of interested persons presented to the Committee for Reciprocity In- 
formation pursuant to paragraph 5 hereof, and (e) any other informa- 
tion available to the Trade Agreements Committee, including infor- 
mation relating to export duties and restrictions, the Trade Agree- 
ments Committee shall make such recommendations to the President 
relative to the conclusion of the trade agreement under consideration, 
and to the provisions to be included therein, as are considered appro- 
priate to carry out the purposes set forth in the Trade Agreements 
Act, as amended. If there is dissent from any recommendation to the 
President with respect to the inclusion of any proposed concession 
in a trade agreement, the President shall be furnished a full report by 
the dissenting member or members of the Trade Agreements Com- 
mittee, giving the reasons for his or their dissent. 

10. There shall be applicable to each tariff concession granted, or 
other obligations incurred, by the United States in any trade agree- 
ment hereafter entered into a clause providing in effect that if, as a 
result of unforeseen developments and of such concession or other obli- 
gation, any article is being imported in such relatively increased quan- 
tities and under such conditions as to cause or threaten serious injury 
to the domestic industry producing like or directly competitive articles, 
the United States shall be free to withdraw or modify the concession, 
or suspend the other obligation, in whole or in part, to the extent and 
for such time as may be necessary to prevent such injury. 

11. There shall be obtained from every government or instrumen- 
tality thereof with which any trade agreement is hereafter entered into 
a most-favored-nation commitment securing for the United States the 
benefits of all tariff concessions and other tariff advantages accorded 
by the other party or parties to the agreement to any third country. 
This provision shall be subject to the minimum of necessary excep- 
tions and shall be designed to obtain the greatest possible benefit for 
the trade of the United States. 


PART ITT—ADMINISTRATION OF AGREEMENTS 


12. The Trade Agreements Committee shall at all times keep in- 
formed of the operation and effect of all trade agreements which are 
in force. It shall recommend to the President or to one or more of the 
agencies represented on the Committee such action as is considered 
required or appropriate to carry out any such trade agreement or any 
rectifications and amendments thereof not requiring compliance with 
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the procedures set forth in paragraphs 4 and 5 hereof. The Trade 
Agreements Committee shall, in particular, keep informed of dis- 
criminations by any country against the trade of the United States 
which cannot be removed by normal diplomatic representations, and, 
if it considers that the public interest will be served thereby, shall 
recommend to the President the withholding from such country of the 
benefit of concessions granted under the Trade Agreements Act, as 
amended. The Committee may also consider such other questions of 


commercial policy as have a bearing on its activities with respect to 
trade agreements. 


= * * eo * * * 


14. The Tariff Commission shall at all times keep informed concern- 
ing the operation and effect of provisions relating to duties or other 
import restrictions of the United States contained in trade agreements 
heretofore or hereafter entered into by the President under the author- 
ity of the Trade Agreements Act, as amended. The Tariff Com- 
mission, at least once a year, shall submit to the President and to 
the Congress a factual report on the operation of the trade-agreements 
program. 

15. The Committee for Reciprocity Information shall accord rea- 
sonable opportunity to interested persons to present their views with 
respect to the operation and effect of trade agreements which are in 
force or to any aspect thereof. 


PART IV—-TRANSITORY PROVISIONS 


16. All action relative to trade agreements already concluded or 
to the conclusion of new trade agreements which has been taken by 
the Trade Agreements Committee or by the Committee for Reciprocity 
Information between June 25, 1948, and the date of this order shall 
be considered as pro tanto compliance with the provisions of this 
order, provided that the member from the Tariff Commission on the 
Trade Agreements Committee shall be accorded full opportunity to 
present to that. Committee, and to the President pursuant to the final 
sentence of paragraph 9 hereof, information and advice with respect 
to the decisions, recommendations, and other actions of that Com- 
mittee between June 25, 1948, and the date of this order relative to 
the conclusion of any trade agreement after the enactment of the 
Trade Agreements Extension Act of 1949, approved September 26, 
1949 (Public Law 307, 81st Congress). 


PART V—SUPERSEDURE 


17. This order supersedes Executive Order No. 10,004 of October 
5, 1948, entitled “Prescribing Procedures for the Administration of 
the Reciprocal Trade-Agreements Program.” 









PERIL POINT LAW AND PROCEDURE 
Trade Agreements Extension Act of 1951, as Amended 
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Sec. 3. (a) Before entering into negotiations concerning any pro- 
posed foreign trade agreement under section 350 of the Tariff Act of 
1930, as amended, the President shall furnish the United States Tariff 
Commission (hereinafter in this Act referred to as the “Commission”) 
with a list of all articles imported into the United States to be con- 
sidered for possible modification of duties and other import restric- 
tions, imposition of additional import restrictions, or continuance of 
existing customs or excise treatment. Upon receipt of such list the 
Commission shall make an investigation and report to the President 
the findings of the Commission with respect to each such article as 
to (1) the limit to which such modification, imposition, or continuance 
may be extended in order to carry out the purpose of such section 350 
without causing or threatening serious injury to the domestic industry 
producing like or directly competitive articles; and (2) if increases 
in duties or additional import restrictions are required to avoid serious 
injury to the domestic industry producing like or directly competitive 
articles the minimum increases in duties or additional import restric- 
tions required. Such report shall be made by the Commission to the 
President not later than 120 days after the receipt of such list by the 
Commission. No such foreign trade agreement shall be entered into 
until the Commission has made its report to the President or until 
the expiration of the 120-day period. 

(b) In the course of any investigation pursuant to this section the 
Commission shall hold hearings and give reasonable public notice 
thereof, and shall afford reasonable opportunity for parties interested 
to be present, to produce evidence, and to be heard at such hearings. 

(c) Section 4 of the Act entitled “An Act to amend the Tariff Act 
of 1930”, approved June 12, 1934, as amended (19 U.S. C., sec. 1354), 
is hereby amended by striking out the matter following the semicolon 
and inserting in lieu thereof the following: “and before concluding 
such agreement the President shall request*the Tariff Commission to 
make the investigation and report provided for by section 3 of the 
Trade Agreements Extension Act of 1951, and shall seek information 
and advice with respect to such agreement from the Departments of 
State, Agriculture, Commerce, and Defense, and from such other 
sources as he may deem appropriate.” 

Sec. 4. (a) Within thirty days after any trade agreement under 
section 350 of the Tariff Act of 1930, as amended, has been entered into 
which, when effective, will (1) require or make appropriate any modi- 
fication of duties or other import restrictions, the imposition of addi- 
tional import restrictions, or the continuance of existing customs or 
excise treatment, which modification, imposition, or continuance will 
170 
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exceed the limit to which such modification, impositon, or continuance 
may be extended without causing or threatening serious injury to the 
domestic industry producing like or directly competitive articles as 
found and reported by the Tariff Commission under section 3, or (2) 
fail to require or make appropriate the minimum increase in duty or 
additional import restrictions required to avoid such injury, the Presi- 
dent shall transmit to Congress a copy of such agreement together 
with a message accurately identifying the article with respect to which 
such limits or minimum requirements are not complied with, and 
stating his reasons for the action taken with respect to such article. 
If either the Senate or the House of Representatives, or both; are not 
in session at the time of such transmission, such agreement and mes- 
sage shall be filed with the Secretary of the Senate or the Clerk of the 
House of Representatives, or both, as the case may be. 

(b) Promptly after the President has transmitted such foreign 
trade agreement to Congress the Commission shall deposit with the 
Committee on Ways and Means of the House of Representatives, and 
the Committee on Finance of the Senate, a copy of the portions of its 
report to the President dealing with the articles with respect to which 
such limits or minimum requirements are not complied with. 

* * * * * * * 


Sec. 7. (e) As used in this Act, the terms “domestic industry pro- 
ducing like or directly competitive products” and “domestic industry 
producing like or directly competitive articles” mean that portion or 
subdivision of the producing organizations manufacturing, assem- 
bling, processing, extracting, growing, or otherwise producing like or 
directly competitive products or articles in commercial quantities. In 


applying the preceding sentence, the Commission shall (so far as prac- 
ticable) distinguish or separate the operations of the producing or- 
ganizations involving the like or directly competitive products or 
articles referred to in such sentence from the operations of such or- 
ganizations involving other products or articles. 

* * x o * % * 


Code of Federal Regulations 
Trrie 19, Cuaprer 1I—Unrirep Srares Tartrr Commission 


PART 206—INVESTIGATIONS REGARDING PRODUCTS ON WHICH POSSIBLE 
TARIFF CONCESSIONS WILL BE CONSIDERED IN TRADE-AGREPMENT NEGO- 
TIATIONS 


Sec. 

206.1 Applicability of rules under section 3, Trade Agreements Extensions Act of 
1951. 

206.2 Purpose of investigation. 

206.3 Public notice of investigation. 

206.4 Public hearings. 

206.5 Briefs. 

206.6 Reports. 


AuTHORITY: §§ 206.1 to 206.6 issued under sec. 3, Pub. Law 50, 82d Cong. 

Source : §§ 206.1 to 206.6 appear at 16 F. R. 10626, Oct. 18, 1951. 

§ 206.1 Applicability of rules under section 3, Trade Agreements 
Extension Act of 1951. ‘The rules under this part are specifically 


applicable to investigations for the purposes of section 3 of the Trade 
87401—57——12 
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Agreements Extension Act of 1951 and apply in addition to the per- 
tinent rules of general application set forth in Part 201 of this chapter, 

§ 206.2 Purpose of investigation. The purpose of an investigation 
under section 3 of the Trade Agreements Extension Act of 1951 is to 
determine, with respect to each import article included in a list of 
products submitted to the Commission by the President which are 
to be considered in trade-agreement negotiations for possible modifi- 
cation of duties and other import restrictions, imposition of additional 
import restrictions, or continuance of existing customs or excise treat- 
ment, (a) the limit to which such modification, imposition, or con- 
tinuance may be extended in order to carry out the purpose of the 
Trade Agreements Act of 1934, as amended, without causing or 
threatening serious injury to the domestic industry producing like or 
directly competitive articles, and (b) the minimum increases in duties 
or additional import restrictions required in cases where increases in 
duties or additional import restrictions are required to avoid serious 
injury to the domestic industry producing like or directly competitive 
articles. 

§ 206.3 Public notice of investigation. Public notice of an in- 
vestigation for the purpose of section 3 of the Trade Agreements Ex- 
tension Act of 1951 will be given in the manner prescribed in § 201.10 
of this chapter. Copies of the notice and of the list of products to be 
covered by the investigation will be mailed on request to parties 
interested. 

§ 206.4 Public hearings—(a) Public notice. In the course of an 
investigation pursuant to section 3 of the Trade Agreements Extension 
Act of 1951, the Commission will hold public hearings. Notice will 
be given of the time and place set for such hearings in the manner 
prescribed in § 201.10 of this chapter. 

(b) Appearances at hearings. Parties interested may appear at 
public hearings, either in person or by representative, and produce, 
under oath, oral or written evidence relevant and material to the 
subject matter of the investigation. 

(c) Written statements. Since public hearings are only a part of 
the investigation, and the Commission’s findings are based on the in- 
formation obtained at public hearings as well as other information 
which it may obtain in the course of the investigation, persons who 
cannot appear at public hearings but who desire to supply written 
information:relevant and material to the subject matter of the investi- 
gation may do so by submitting fifteen clear copies of the written state- 
ment, typed, written, or duplicated, one of which shall be sworn to. 
No special form for presentation of written views is prescribed. Writ- 
ten statements so submitted will be given the same consideration as 
testimony presented at the hearing, and, except for confidential mate- 
rial, will be open to public inspection. Because the Commission’s re- 
port to the President must be completed within 120 days after the 
receipt of the list of products from the President, written statements 
not submitted at the hearing can be assured consideration only if 
received by the Commission before the close of the public hearing. 

(d) Official notice of Government publications. Publications of 
the United States Government, uanletis reports of the Tariff Com- 
mission; need not be offered in evidence because the Commission will 
take notice of them as public documents. Extensive excerpts from 
such publications, particularly data regarding United States produc- 
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tion, exports, or imports, should not be included in statements to the 
Commission either at the hearing or otherwise, but should be referred 
to by citing the title and page number of the pertinent publication. 

Cross REFERENCES: For rule regarding conduct of public hearings, see § 201.14 
of this chapter. For rule regarding official notice by Commission of public docu- 
ments, see § 201.14 of this chapter. 

(e) Confidential information. All information submitted in con- 
fidence should be submitted on separate pages clearly marked “Con- 
fidential”. The Commission may refuse to accept in confidence any 


particular information which it determines is not entitled to confiden- 
tial treatment. 


Cross REFERENCE: For general rule regarding confidential information, see 
§ 201.6 of this chapter. 

(f) Type of information to be developed at hearing or in written 
statements. Without excluding other pertinent information, but with 
a view to assisting parties interested to present information useful in 
formulating findings required by the statute, testimony at hearings 
and written statements should give emphasis to the following matters: 

(1) Trends of domestic production, sales, and imports in respect 
of the articles in question, including data on recent developments. 

(2) The competitive strength of the foreign article and the like or 
directly competitive domestic article in the markets of the United 
States during a period which is representative of conditions of com- 
petition between such articles. 

(3) Geographic areas of greatest competition between the domestic 
and the imported product and the principal market or markets for 
these products in the United States. 

(4) Costs of production and delivery of the foreign and the 


domestic article during the period specified under subparagraph (2) 
of this paragraph. 


(5) Additional information of a factual character bearing on the 
position of the domestic industry in competition with the imported 
article. 

§ 206.5 Briefs. Briefs of the evidence produced at the hearing and 
arguments thereon may be presented to the Commission by parties in- 
terested who have entered an appearance. Unless otherwise ordered, 
fifteen clear copies, typed, printed, or duplicated, shall be filed with 


the Secretary of the 
hearing. 

§ 206.6 Reports. The Commission will report to the President its 
findings in the investigation not later than 120 days after the receipt 
by the Commission from the President of the list of products to 
covered by the investigation. 

Section 4 of the Trade Agreements Extension Act of 1951 provides 
that, within thirty days after a trade agreement has been entered into 
which does not comply with the limits or minimum requirements 
specified in the findings reported to the President by the Tariff Com- 
mission, the President shall transmit a copy of such agreement to the 
‘Congress, whereupon the Tariff Commission must deposit with the 
Committee on Ways and Means of the House of Representatives and 
the Committee on Finance of-the Senate a copy of the portions of its 
report to the President dealing with the articles with respect to which 
such limits or minimum requirements are not complied with. 


ommission within ten days after the close of the 












ESCAPE CLAUSE LAW AND PROCEDURE 
Trade Agreements Extension Act of 1951, as Amended 


% % BS * * * * 


Src. 6. (a) No reduction in any rate of duty, or binding of any 
existing customs or excise treatment, or other concession hereafter 
proclaimed under section 350 of the Tariff Act of 1930, as amended, 
shall be permitted to continue in effect when the product on which 
the concession has been granted is, as a result, in whole or in part, 
of the duty or other customs treatment reflecting such concession, 
being imported into the United States in such increased quantities, 
either actual or relative, as to cause or threaten serious injury to the 
domestic industry producing like or directly competitive products. 

(b) The President, as soon as practicable, shall take such action 
as may be necessary to bring trade agreements heretofore entered into 
under section 350 of the Tariff Act of 1930, as amended, into con- 
formity with the policy established in subsection (a) of this section. 

Sec. 7. (a) Upon the request of the President, upon resolution of 
either House of Congress, upon resolution of either the Committee 
on Finance of the Senate or the Committee on Ways and Means of the 
House of Representatives, upon its own motion, or upon application 
of any interested party, the United States Tariff Commission shall 
promptly make an investigation and make a report thereon not later 
than nine months after the application is made to determine whether 
any product upon which a concession has been granted under a trade 
agreement is, as a result, in whole or in part, of the duty or other cus- 
toms treatment reflecting such concession, being imported into the 
United States in such increased quantities, either actual or relative, 
as to cause or threaten serious injury to the domestic industry pro- 
ducing like or directly competitive products. 

In the course of any such investigation, whenever it finds evidence 
of serious injury or threat of serious injury or whenever so directed 
by resolution of either the Committee on Finance of the Senate or 
the Committee on Ways and Means of the House of Representatives, 
the Tariff Commission shall hold hearings giving reasonable public 
notice thereof and shall afford reasonable opportunity for interested 

arties to be present, to produce evidence, and to be heard at such 
earings. 

Should the Tariff Commission find, as the result of its investiga- 
tion and hearings, that a product on which a concession has been 
granted is, as a result, in whole or in part, of the duty or other customs 
treatment reflecting such concession, being imported in such increased 
quantities, either actual or relative, as to cause or threaten serious 
injury to the domestic industry producing like or directly competitive 
preaarss: it shall recommend to the President the withdrawal or modi- 

cation of the concession, its suspension in whole or in part, or the 
establishment of import quotas, to the extent and for the time neces- 
174 
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sary to prevent or remedy such injury. The Tariff Commission shall 
immediately make public its findings and recommendations to the 
President, including any dissenting or separate findings and recom- 
mendations, and shall cause a summary thereof to be published in 
the Federal Register. 

(b) In arriving at a determination in the foregoing procedure the 
Tariff Commission, without excluding other factors, shall take into 
consideration a downward trend of production, employment, prices, 
profits, or wages in the domestic industry concerned, or a decline in 
sales, an increase in imports, either actual or relative to domestic pro- 
duction, a higher or growing inventory, or a decline in the proportion 
of the domestic market supplied by domestic producers. 

Increased imports, either actual or relative, shall be considered as 
the cause or threat of serious injury to the domestic industry produc- 
ing like or directly competitive products when the Commission finds 
that such increased imports have contributed substantially toward 
causing or threatening serious injury to such industry. 

(c) Upon receipt of the Tariff Commission’s report of its investigu- 
tion and hearings, the President may make such adjustments in the 
rates of duty, impose such quotas, or make such other modifications as 
are found and reported by the Commission to be necessary to prevent 
or remedy serious injury to the respective domestic industry. If ti.e 
President does not take such action within sixty days he shall imme- 
diately submit a report to the Committee on Ways and Means of the 
House and to the Committee on Finance of the Senate stating why he 
has not made such adjustments or modifications, or imposed such 
quotas. 

(d) When in the judgment of the Tariff Commission no sufficient 
reason exists for a recommendation to the President that a concession 
should be withdrawn or modified or a quota established, it shall make 
and publish a report stating its findings and conclusions. 

(e) As used in this Act, the terms “domestic industry producing like 
or directly competitive products” and “domestic industry producing 
like or directly competitive articles” mean that portion or subdivision 
of the producing organizations manufacturing, assembling, process- 
ing, extracting, growing, or otherwise producing like or directly com- 
petitive products or articles in commercial quantities. In applyin 
the preceding sentence, the Commission shall (so far as sade 
distinguish or separate the operations of the producing organizations 
involving the like or directly competitive products or aitichee referred 
to in such sentence from the operations of such organizations involv- 
ing other products or articles. 

Sec. 8. (a) In any case where the Secretary of Agriculture deter- 
mines and reports to the President and to the Tariff Commission with 
regard to any agricultural commodity that due to the perishability of 
the commodity a condition exists requiring emergency treatment, the 
Tariff Commission shall make an immediate investigation under the 
provisions of section 22 of the Agricultural Adjustment Act, as 
amended, or under the provisions of section 7 of this Act to determine 
the facts and make recommendations to the President for such relief 
under those provisions as may be appropriate. The President may 
take immediate action however, without awaiting the recommenda- 
tions of the Tariff Commission if in his judgment the emergency 
requires such action. In any case the report and findings of the 
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Tariff Commission and the decision of the President shall be made 
at the earliest possible date and in any event not more than 25 calen- 
dar days after the submission of the case to the Tariff Commission. 

o* * * * ca * * 


Executive Order 10082—Issued October 5, 1949 


x * “ ~ * * x 


13. The Tariff Commission, upon the request of the President, upon 
its own motion, or upon application of any interested party when in 
the judgment of the Tariff Commission there is good and sufficient 
reason therefor, shall make an investigation to determine whether, as 
a result of unforeseen developments and of the concession granted, or 
other obligation incurred, by the United States with respect to any 
article to which a clause similar to that provided for in paragraph 10 
hereof is applicable, such article is being imported in such relatively 
increased quantities and under such conditions as to cause or threaten 
serious injury to the domestic industry producing like or directly 
competitive articles. Should the Tariff Commission find, as a result 
of its investigation, that such injury is being caused or threatened, it 
shall recommend to the President, for his consideration in the light of 
the public interest, the withdrawal or modification of the concession, 
or the suspension of the other obligation, in whole or in part, to the 
extent and for such time as the Tariff Commission finds necessary to 
prevent such injury. In the course of any investigation under this 
paragraph, the Tariff Commission shall hold hearings, giving reason- 


able public notice thereof, and shall afford reasonable opportunity for 
parties interested to be present, to produce evidence, and to be heard 
at such hearings. The procedure and rules and regulations for such 
investigations and hearings shall from time to time be prescribed by 
the Tariff Commission. 


* * * * * * * 


Executive Order 10401—Issued October 14, 1952 


PRESCRIBING PrRocepuRES FOR Pertropic Review or Escarr-Ciavse 
MoptFricaTion oF TRADE-AGREEMENT CONCESSIONS 


By virtue of the authority vested in me by the Constitution and 
the statutes, including section 332 of the Tariff Act of 1930 (46 Stat. 
698), the Trade Agreements Act approved June 12, 1934, as amended 
(48 Stat. 943; 57 Stat. 125; 59 Stat. 410; 63Stat.697; Public Law 50, 
82d Congress), and the Trade Agreements Extension Act of 1951 
(Public Law 50, 82d Congress); and in terest of the foreign- 
affairs functions of the United States, in order to carry out inter- 
national obligations of the United States, and in order that the inter- 
ests of the various branches of American economy may be effectively 
promoted and safeguarded in the administration of the trade-agree- 
ments program, it is hereby ordered as follows: 

1. So long as a trade-agreement concession remains withdrawn, sus- 
pended, or modified, in whole or in part, pursuant to action taken 
under section 7 of the Trade Agreements Extension Act of 1951 or 
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comparable provisions of any statute or Executive Order, the Tariff 
Commission shall keep under review developments with regard to the 
product to which such concession relates, and shall make periodic 
reports to the President concerning such developments. The first such 
report shall in each case be made at such time, not more than two years 
after the original withdrawal, suspension, or modification of the trade- 
agreement concession, as will best enable it to be based upon a full 
marketing year for the product involved, and any subsequent reports 
with respect to such product shall be made at intervals of one year. 
The Tariff Commission shall also make such a report in any case at 
such other time as it may consider appropriate or as may be requested 
by the President, and a report so made shall constitute compliance with 
any requirement of this paragraph for a periodic report within six 
months before or after the date of its submission. 

2. Whenever in the judgment of the Tariff Commission conditions 
of competition with respect to the trade in the imported article and 
the like or directly competitive domestic product concerned have so 
changed as to warrant it, or upon request of the President, the Com- 
mission shall institute a formal investigation to determine whether, 
and, if so, to what extent, the withdrawal, suspension, or modification 
of a trade-agreement concession remains ae in order to prevent 
or remedy serious injury or the threat thereof to the domestic indust 
concerned. As a part of any such investigation, the Commission shall 
hold a hearing at which interested parties shall be given reasonable 
opportunity to be present, to produce evidence, and to be heard. Upon 
completion of such an investigation the Commission shall report to 
the President its findings as to what extent, if any, the withdrawal, 
suspension, or modification involved remains necessary in order to 
prevent or remedy serious injury or the threat thereof to the domestic 
industry concerned. The Commission may prescribe such rules and 
regulations for the conduct of investigations under this paragraph 
as it shall deem appropriate. 


Code of Federal Regulations 


Tirtz 19, CuHaprer II—Unitep States Tarrrr Commission 


PART 207—INVESTIGATIONS OF INJURY TO DOMESTIC PRODUCERS ON AC- 
COUNT OF IMPORTS OF PRODUCTS ON WHICH TRADE-AGREEMENT CONCES- 
SIONS HAVE BEEN GRANTED 


Sec. 


207.1 Applicability of rules regarding investigations under section 7, Trade 
Agreements Extension Act of 1951. 

207.2 Purpose of investigation. 

207.3. Applications. 

207.4 Confidential information. 

207.5 Investigations ; hearings. 

207.6 Briefs. 

207.7 Reports. 


AUTHORITY : §§ 207.1 to 207.7 issued under sec. 7, Pub. Law 50, 82d Cong. 
Source: §§ 207.1 to 207.7 appear at 16 F. R. 10626, Oct. 18, 1951. 

























Prior Amendments 
1949: 14 F. R. 7294, Dec. 6. 
1951: 16 F. R. 58938, June 21. 


$207.1 Applicability of rules regarding investigations under sec- 
tion 7, Trade Agreements Extension Act of 1951. The rules under 
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this part are specifically applicable to investigations for the purposes 
of section 7 of the Trade Agreements Extension Act of 1951 (Pub. 
Law 50, 82d Cong.) and apply in addition to the pertinent rules of 
general application set forth in Part 201 of this chapter. 

§ 207.2 Purpose of investigation. The purpose of an investigation 
under section 7 of the Trade Agreements Extension Act of 1951 is 
to determine whether an article on which a trade-agreement conces- 
sion has been granted is, as a result, in whole or in part, of the duty 
or other customs treatment reflecting such concession, being imported 
in such increased quantities, actual or relative, as to cause or threaten 
Serious injury to the domestic industry producing like or directly 
competitive articles. 

§ 207.3. Applications. (a) Application for investigation for the 
purposes of section 7 of the Trade Agreements Extension Act of 1951 
may be made by any interested person, partnership, association, or cor- 
poration having reason to believe that a product upon which a conces- 
sion has been granted under a trade agreement is, as a result, in 
whole or in part, of the duty or other customs treatment reflecting 
such concession, being imported into the United States in such in- 
creased quantities, either actual or relative, as to cause or threaten 
serious injury to a domestic industry producing like or directly com- 
petitive products. Such applications shall be filed with the Secre- 
tary, United States Tariff Commission, Washington 25, D. C. 

(b) Applications for such investigations shall be typewritten, du- 
plicated, or printed, and fifteen clear copies must be submitted. They 
need not be under oath, but must be signed by the applicant or in his 
behalf by any authorized person, and should state the name, address, 
and nature of the interest of the applicant. 

(c) An application must clearly state that it is for an investiga- 
tion under section 7 of the Trade Agreements Extension Act of 1951. 
It must name or describe precisely the product concerning which in- 
vestigation is being sought; specify the tariff provision which covers 
the product; and indicate the duty or other customs treatment which 
it is claimed is resulting in the importation of the product in question 
in such increased quantities, actual or relative, as to cause or threaten 
the alleged serious injury to the domestic industry. 

(d) An application must include a statement of the reasons why 
applicant believes that the product concerning which investigation is 
requested is, as a result, in whole or in part, of the duty or other cus- 
toms treatment reflecting a trade-agreement concession, being im- 
ported into the United States in such increased quantities, either 
actual or relative, as to cause or threaten serious injury to the do- 
mestic industry producing like or directly competitive commodities. 
In particular, applicant must describe the nature and extent of the 
injury which he considers is being caused or threatened the domestic 
industry by reason of the importation of the product in question. 

(e) Information of the following character should also be fur- 
nished with an application, to the extent that it is readily available to 
the applicant, and where confidential should be submitted as indi- 
cated in § 207.4: 

(1) Imports, production, sales, and exports of the commodity for 
representative periods, including the latest available data. In greater 
detail, this information would include: 

(i) Imports (quantity and value). 
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(ii) Production (quantity): (@) by the applicant, (@) by the do+ 
mestic industry. 

(iii) Sales (quantity and value) : (a) by the applicant, (6) by the 
domestic industry. 

(iv) Exports (quantity and value): (a) by the applicant, (6) by 
the domestic industry. 

(2) Direct labor engaged in the domestic production of the com- 
modity, (i) by the applicant and (ii) by the industry as a whole 
indicating the number of persons employed during a normal period o 
operation in representative years, including the latest available data. 

(3) Relation of the receipts of the applicant from the sales of the 
commodity covered by the application to his total receipts from all 
commodities or services produced by him, for representative years. 

(4) Comparability of the domestic and the foreign article and the 
degree of competition between them, indicating the geographical areas 
or markets in which the competition is most intensive. 

(5) Additional information of factual character, relating to the 
applicant and to the domestic industry, regarding such matters as: 
Profits and losses; prices; taxes; wages and other costs of production; 
subsidies and price-support programs; inventories, and similar data 
bearing on the position of the applicant and of the domestic industry 
in competition with the imported article. 

(f) In general, statistical data supporting an application should 
be on an annual calendar-year basis, but should include data for 
months or quarters following the latest complete year; however, 
where seasonal and short-term factors and developments are impor- 
tant, quarterly or monthly data should also be furnished. 

§ 207.4 Confidential information. All information submitted in 
confidence should be submitted on separate pages clearly marked 
“Confidential”. The Commission may refuse to accept in confidence 
any particular information which it determines is not entitled to con- 
fidential treatment. Information called for in § 207.3 which would 
disclose individual business data or operations will be accorded con- 
fidential treatment by the Commission if submitted in confidence. 

Cross REFERENCE: For general rule regarding confidential information, see 
§ 201.6 of this chapter. 

§ 207.5 Investigation; hearings—(a) Institution of investigation. 
After receipt by the Commission of an application under section 7 
of the Trade Agreements Extension Act of 1951, properly filed, an 
investigation will be promptly instituted. The application, except for 
confidential material, will then be available for public inspection at 
the office of the Commission in Washington, D. C., or in the New York 
office of the Tariff Commission, Customhouse, New York 4, N. Y., 
where it may be read and copied by persons interested. Notice of such 
investigation will be given in the manner prescribed in § 201.10 of 
this chapter. 

(b) Public hearings. Hearings are required by law in investiga- 
tions under section 7 of the Trade Agreements Extension Act of 1951 
whenever the Commission finds evidence of serious injury or threat 
of serious injury or whenever so directed by resolution of either the 
Committee on Finance of the Senate or the Committee on Ways and 
Means of the House of Representatives. No recommendations to the 
President for action under section 7 of the Trade Agreements Ex- 
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tension Act of 1951 may be made unless a hearing has been held. The 
Commission will order a public hearing whenever a hearing is required 
by law or in any other case when in its judgment there 1s good and 
sufficient reason therefor. Public notice of hearings ordered will be 
given in the manner prescribed in § 201.10 of this chapter. 

§ 207.6. Briefs. Briefs of the evidence produced at the hearings 
and arguments thereon may be presented to the Commission by parties 
interested who have entered an appearance. Unless otherwise ordered 
fifteen clear copies, typewritten, duplicated, or printed, shall be filed 
with the Secretary of the Commission within ten days after the close 
of the hearing. 

Cross REFERENCE: For rules regarding briefs of evidence given by deposition, 
see § 201.17 (b) of this chapter. 

§ 207.7 Reports—(a) Findings and recommendations to the Pres- 
ident. If, as a result of an investigation and hearing under section 
7 of the Trade Agreements Extension Act of 1951, the Commission 
finds that an article on which a trade-agreement concession has been 
granted is, as a result, in whole or in part, of the duty or other customs 
treatment reflecting such concession, being imported in such increased 

uantities, actual or relative, as to cause or threaten serious injury to 
the domestic industry producing like or directly competitive articles, 
it will report its findings to the President with appropriate recom- 
mendations for the withdrawal or modification of the concession, its 
suspension in whole or in part, or the establishment of import quotas, 
to the extent and for the time necessary to prevent or remedy such 
injury. 

(b) Findings and conclusions in absence of recommendation to the 
President. Tf after investigation, either with or without hearing, 
the Commission determines that no sufficient reason exists for a recom- 
mendation to the President for action of any kind specified in para- 
graph (a) of this section, it will make and publish a report stating 
its findings and conclusions. 





IMPORT INTERFERENCE WITH AGRICULTURAL 
PROGRAMS 


Section 22 of the Agricultural Adjustment Act, as Amended 


Src. 22. (a) Whenever the Secretary of Agriculture has reason to 
believe that any article or articles are being or are practically certain 
to be imported into the United States under such conditions and in 
such quantities as to render or tend to render ineffective, or materially 
interfere with, any program or operation undertaken under this title 
or the Soil Conservation and Domestic Allotment Act, as amended, 
or section 32, Public Law Numbered 320, Seventy-fourth Congress, 
approved August 24, 1935, as amended, or any loan, purchase, or other 
program or operation undertaken by the Department of Agriculture, 
or any agency operating under its direction, with respect to any agri- 
cultural commodity or product thereof, or to reduce substantially 
the amount of any product processed in the United States from any 
agricultural commodity or product thereof with respect to which any 
such program or operation is being undertaken he shall so advise the 
President, and, if the President agrees that there is reason for such 
belief, the President shall cause an immediate investigation to be made 
by the United States Tariff Commission, which shall give precedence 
to investigations under this section to determine such facts.’ Such 
investigation shall be made after due notice and opportunity for hear- 
ing to interested parties, and shall be conducted subject to such regu- 
lations as the President shall specify. 

(b) If, on the basis of such investigation and report to him of 
findings and recommendations made in connection therewith, the 
President finds the existence of such facts, he shall by proclamation 
impose such fees not in excess of 50 per centum ad valorem or such 
quantitative limitations on any article or articles which may be entered, 
or withdrawn from warehouse, for consumption as he finds and 
declares shown by such investigation to be necessary in order that the 
entry of such article or articles will not render or tend to render 
ineffective, or materially interfere with, any program or operation 
referred to in subsection (a) of this section, or reduce substantially 
the amount of any product processed in the United States from an 
such agricultural commodity or product thereof with respect to which 
any such program or operation is being undertaken: Provided, That 
no proclamation under this section shall impose any limitation on the 
total quantity of any article or articles which may be entered, or with- 
drawn from warehouse, for consumption which reduces such permis- 
sible total quantity to proportionately less than 50 per centum of the 
total quantity of such article or articles which was entered, or with- 
drawn from warehouse, for consumption during a representative 
period as determined by the President: And provided further, That 
in designating any article or articles, the President may describe them 
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by physical qualities, value, use, or upon such other bases as he shall 
determine. 

In any case where the Secretary of Agriculture determines and 
reports to the President with regard to any article or articles that a 
condition exists requiring emergency treatment, the President may 
take immediate action under this section without awaiting the recom- 
mendations of the Tariff Commission, such action to continue in effect 
pending the report and recommendations of the Tariff Commission 
and action thereon by the President. [As amended by Trade Agree- 
ments Extension Act of 1953, Public Law 215, 83d Congress, (67 
Stat. 472).] 

(c) The fees and limitations imposed by the President by procla- 
mation under this section and any revocation, suspension, or modifi- 
cation thereof, shall become effective on such date as shall be therein 
specified, and such fees shall be treated for administrative purposes 
and for the purposes of section 32 of Public Law Numbered 320, Sev- 
enty-fourth Congress, approved August 24, 1935, as amended, as du- 
ties imposed by the Tariff Act of 1980, but such fees shall not be con- 
sidered as duties for the purpose of granting any preferential conces- 
sion under any international obligation of the United States. 

(d) After investigation, report, finding, and declaration in the man- 
ner provided in the case of a proclamation issued pursuant to subsec- 
tion (b) of this section, any proclamation or provision of such procla- 
mation may be suspended or terminated by the President whenever he 
finds and proclaims that the circumstances requiring the proclamation 
or provision thereof no longer exist or may be modified by the Presi- 
dent whenever he finds and proclaims that changed circumstances re- 
quire such modification to carry out the purposes of this section. 
nh (e) os decision of the President as to facts under this section shall 

nal. 

(f) No trade agreement or other international agreement heretofore 
or hereafter entered into shall be applied in a manner inconsistent 
with the requirements of this section. 


Section 8 (a) Trade Agreements Extension Act of 1951 


Sec. 8. (a) In any case where the Secretary of Agriculture deter- 
mines and reports to the President and to the Tariff Commission with 
regard to any agricultural commodity that due to the perishability of 
the commodity a condition exists requiring emergency treatment, the 
Tariff Commission shall make an immediate investigation under the 
provisions of section 22 of the Agricultural Adjustment Act, as 
amended, * * * to determine the facts and make recommendations to 
the President for such relief under those provisions as may be appro- 
priate. The President may take immediate action, however, without 
awaiting the recommendations of the Tariff Commission if in his 
judgment the emergency requires such action. In any case the report 
and findings of the Tariff Commission and the decision of the Presi- 
dent shall be made at the earliest possible date and in any event not 
more than 25 calendar days after the submission of the case to the 
Tariff Commission. 
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Code of Federal Regulations 
Tite 19, Cuarrer II—Unrrep Srares TartrF ComMIssion 


PART 204—INVESTIGATIONS OF EFFECTS OF IMPORTS ON AGRICULTURAL 
PROGRAMS 







Sec. 


204.1 Applicability of rules under Agricultural Adjustment Act. 
204.2 Tariff Commission directed to make investigations. 

204.3 Public notice of hearing. 

204.4 Conduct of hearings. 

204.5 Confidential information. 

204.6 Investigation in addition to hearing. 

204.7 Reports. 


AUTHORITY : §$§ 204.1 to 204.7 issued under sec. 3, 62 Stat. 1248; 7 U. S. C. Sup. 
624. 
Source: §§ 204.1 to 204.7 appear at 14 F. R. 7298, Dec. 6, 1949. 


§ 204.1 Applicability of rules under Agricultural Adjustment Act. 
The rules under this part are specifically applicable to investigations 
under section 22 of the Agricultural Adjustment Act (of 1933) as 
amended (sec. 8, 62 Stat. 1248; 7 U.S. C., Sup. I, 624), and apply in 
addition to the pertinent rules of general application set forth in Part 
201 of this chapter. 

$204.2 Tariff Commission directed to make investigations. When 
directed by the President, the United States Tariff Commission shall 
make an immediate investigation and shall give precedence thereto.” 

§ 204.3 Public notice of hearing. A public hearing is required by 
law in every such investigation. Notice of the hearing shall be given by 
posting a copy of the notice or announcement thereof at the principal 
office of the Commission in Washington, D. C., and at its office in New 
York. City. A copy of the notice will also be sent to press associations, 
to trade and similar organizations of producers, and to importers 
known to the Commission to have an interest in the subject matter of 
the investigation. 

§ 204.4 Conduct of hearings. (a) Hearings shall be conducted by 
one or more Commissioners. The Production and Marketing Admin- 
istration ? may have a representative or representatives at each hear- 
ing, who shall have the privilege of examining witnesses. 

(b) Any interested person may appear at the hearing, either in 
person or by representative, and produce oral or written evidence 
relevant and material to the matter or matters involved in the in- 
vestigation. 

(c) Witnesses shall be sworn. No documentary evidence, except as 
is legally subject to judicial notice, shall be accepted unless verified 


under oath by the person offering it as a true statement of the facts 
contained therein. 








































1 Applications for investigations for the purpose of sec. 22 of the Agricultural Adjust- 
ment Act, as amended, must be filed with the Secretary of Agriculture (Executive Order 
33). 
* Originally referred to in Executive Order 7233 as the Agricultural Adjustment Admin- 
istrator. (See E. O. 9069, Feb. 23, 1942; E. O. 9280, Dec. 5, 1942; E. O. 9322, Mar. 26, 


see (3 ait Cum. Supp.) ; and Memorandum No. 1118 of the Secretary of Agriculture, 
Aug. 18, 1945.) 
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(d) Evidence, oral or written, submitted in hearings, shall, upon the 
order of the Commission, be subject to verification from the books, 
papers, and records of the parties interested and from any other avail- 
able sources. 

(e) All hearings shall be stenographically reported. Copies of the 
transcript of the minutes of such hearings may be purchased from the 
official reporter. 

(f) The Commission may continue any hearings or order such addi- 
tional hearing or rehearing as it may deem necessary for a full pres- 
entation of the facts involved in any investigation. 


Cross REFERENCE: For rule regarding submission of confidential information, 
see § 201.6 (b) of this chapter. 


§ 204.5 Confidential information. If witnesses desire to submit 
confidential information which the Commission considers to be of that 
character, the Commission shall accept such submission and respect its 
confidential character. 

Cross REFERENCE: For rule regarding submission of confidential information, 
see § 201.6 (b) of this chapter. 

§ 204.6 Investigation in addition to hearing. The Commission 
shall make such investigation in addition to the hearing as it deems 
to be necessary for a full disclosure and presentation of the facts. In 
such investigation the Commission may invoke all the powers granted 
to it under Part II, Title ITI, of the Tariff Act of 1930 (46 Stat. 696 et 
seq.; 19 U. S. C. 13830-1341). 

§ 204.7 Reports. After the completion of its investigation the 
Tariff Commission shall make findings of fact, which shall include a 
statement of the steps taken in the investigation, and it shall transmit 
to the President a report of such findings, and its recommendations 
based thereon, together with a transcript of the evidence submitted at 
the hearing, and it shall also transmit a copy of such report to the 
Secretary of Agriculture. 








NATIONAL SECURITY AMENDMENT 


Section 2 of Public Law 464, 83d Congress, as amended by section 7 
of the Trade Agreements Extension Act of 1955, provides as follows: 

(a) No action shall be taken pursuant to such section 350 to decrease 
the duty on any article if the President finds that such reduction would 
threaten domestic production needed for projected national defense 
requirements. 

(b) In order to further the policy and purpose of this section, when- 
ever the Director of the Office of Defense Mobilization has reason to 
believe that any article is being imported into the United States in 
such quantities as to threaten to impair the national security, he shall 
so advise the President, and if the President agrees that there is reason 
for such belief, the President shall cause an immediate investigation 
to be made to determine the facts. If, on the basis of such investiga- 
tion, and the report to him of the findings and recommendations made 
in connection therewith, the President finds that the article is being 
imported into the United States in such quantities as to threaten to 
impair the national security, he shall take such action as he deems 
necessary to adjust the imports of such article to a level that will not 
threaten to impair the national security. 
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BUY AMERICAN ACT 
Title 41, United States Code, Sections 10a-10d 


10a. American materials required for public use. 


Notwithstanding any other provision of law, and unless the head of 
the department or independent establishment concerned shall de- 
termine it to be inconsistent with the public interest, or the cost to 
be unreasonable, only such unmanufactured articles, materials, and 
supplies as have been mined or produced in the United States, and 
only such manufactured articles, materials, and supplies as have been 
manufactured in the United States substantially all from articles, 
materials, or supplies mined, produced, or manufactured, as the case 
may be, in the United States, shall be acquired for public use. This 
section shall not apply with respect to articles, materials, or supplies 
for use outside the United States, or if articles, materials, or sup- 
plies of the class or kind to be used or the articles, materials, or sup- 
plies from which they are manufactured are not mined, produced, or 
manufactured, as the case may be, in the United States in sufficient 
and reasonably available commercial quantities and of a satisfactory 
quality. (Mar. 3, 1933, ch. 212, title ITI, sec. 2, 47 Stat. 1520.) 


10b. Contracts for public works; specification for use of American 
materials; blacklisting contractors violating requirements 


(a) Every contract for the construction, alteration, or repair of any 
public building or public work in the United States growing out of an 
appropriation heretofore made or hereafter to be made shall contain 
a provision that in the performance of the work the contractor, sub- 
contractors, material men, or suppliers, shall use only such unmanu- 
factured articles, materials, and supplies as have been mined or pro- 
duced in the United States, and only such manufactured articles, ma- 
terials, and supplies as have been manufactured in the United States 
substantially all from articles, materials, or supplies mined, produced, 
or manufactured, as the case may be, in the United States except as 
provided in section 10a of this title: Provided, however, That if the 
head of the department or independent establishment making the 
contract shall find that in respect to some particular articles, materials, 
or supplies it is impracticable to make such requirement or that it 
would unreasonably increase the cost, an exception shall be noted in 
the specifications as to that particular article, material, or supply, and 
a publie record made of the findings which justified the exception. 

(b) If the head of a department, bureau, agency, or independent 
establishment which has made any contract containing the provision 
required by subsection (a) finds that in the performance of such con- 
tract there has been a failure to comply with such provisions, he shall 
make public his findings, including therein the name of the contractor 
obligated under such contract, and no other contract for the construc- 
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tion, alteration, or repair of any public building or public work in 
the United States or elsewhere shall be awarded to such contractor, 
subcontractors, material men, or suppliers with which such contrac- 
tor is associated or affiliated, within a period of three years after such 
finding is made public. (Mar. 3, 1933, ch. 212, title III, sec. 3, 47 
Stat. 1520.) 


10c. Definition of terms used in sections 10a and 10b. 
When used in sections 10a and 10b of this title— 

(a) The term “United States,” when used in a geographical 
sense, includes the United States and any place subject to the 
jurisdiction thereof; 

(b) The terms “public use”, “public building”, and “public 
work” shall mean use by, public building of, and public work of, 
the United States, the District of Columbia, awaii, Alaska, 
Puerto Rico, American Samoa, the Canal Zone, and the Virgin 
Islands. (Mar. 3, 1933, ch. 212, title TTT, see. 1, 47 Stat. 1520; 
Proc. No. 2695, eff. July 4, 1946, 11 F. R. 7517, 60 Stat. 1352.) 


10d. Clarification of Congressional intent regarding sections 10a 
and 10b (a). 

In order to clarify the original intent of Congress, hereafter, sec- 
tion 10a of this title and that part of section 10b (a) of this title pre- 
ceding the words “Provided, however,” shall be regarded as requiring 
the purchase, for public use within the United States, of articles, 
materials, or supplies manufactured in the United States in sufficient 
and reasonably available commercial quantities and of a satisfactory 
quality, unless the head of the department or independent establish- 
ment concerned shall determine their purchase to be inconsistent with 
the public interest or their cost to be unreasonable. (Oct. 29, 1949, 
ch. 787, title VI, sec. 633, 63 Stat. 1024). 

Note.—The “Buy American” Act has been extended by other laws, as follows: 

(1) Housing Legislation of 1937, 42 U. 8. C. 1406 (c). 
(2) Rural Electrification Act, 52 Stat. 818. 
(3) Strategic and Critical Materials Stockpiling Act (60 Stat. 597). 


The same or a similar rule has been prescribed in many appropriation and 
procurement acts. 


Executive Order 10582—issued December 17, 1954 


Prescripinc Unirorm Procepures For CERTAIN DETERMINATIONS 
Unpver THe Buy-American Act 


Whereas in the administration of the act of March 3, 1933, 47 
Stat. 1520, 41 U. S. C. 10a-10c; 41 U. S. C. 10d, commonly known as 
the Buy-American Act, and other laws requiring the application of 
the Buy-American Act, the heads of executive agencies are required to 
determine, as a condition precedent to the purchase by their agencies 
of materials of foreign origin for public use within the United States, 
(a) that the — of like materials of domestic origin is unreasonable, 


or (b) that the purchase of like materials of domestic origin is incon- 
sistent with the public interest; and 

Whereas it is desirable and in the public interest that such determi- 
nations be made on as uniform a basis as possible : 


87401—57——-13 
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Now, therefore, by virtue of the authority vested in me as President 
of the United States, it is hereby ordered as follows: 

Section 1. As used in this order, (a) the term “materials” includes 
articles and supplies, (b) the term “executive agency” includes execu- 
tive department, independent establishment, and other instrumentality 
of the executive branch of the Government, and (c) the term “bid or 
offered price of materials of foreign origin” means the bid or offered 
price of such materials delivered at the place specified in the invitation 
to bid including applicable duty and iE bath incurred after arrival in 
the United States. 

Section 2. (a) For the purposes of this order materials shall be 
considered to be of foreign origin if the cost of the foreign products 
used in such materials constitutes fifty per centum or more of the cost 
of all the products used in such materials. 

(b) For the purposes of the said act of March 3, 1933, and the 
other laws referred to in the first paragraph of the preamble of this 
order, the bid or offered price of materials of domestic origin shall be 
deemed to be unreasonable, or the purchase of such materials shall be 
deemed to be inconsistent with the public interest, if the bid or offered 
price thereof exceeds the sum of the bid or offered price of like materials 
or foreign origin and a differential computed as provided in subsection 
(ec) of this section. 

(c) The executive agency concerned shall in each instance deter- 
mine the amount of the differential referred to in subsection (b) of this 
section on the basis of one of the following described formulas subject 
to the terms thereof: 

(1) The sum determined by computing six per centum of the bid or 
offered price of materials of foreign origin. 

(2) The sum determined by computing ten per centum of the bid 
or offered price of materials of foreign origin exclusive of applicable 
duty and all costs incurred after arrival in the United States: provided 
that when the bid or offered price of materials of foreign origin 
amounts to less than $25,000, the sum shall be determined by com- 
puting ten per centum of such price exclusive only of applicable duty. 

Section 3. Nothing in this order shall affect the authority or respon- 
sibility of an executive agency : 

(a) To reject any bid or offer for reasons of the national interest 
not described or referred to in this order; or 

(b) To place a fair proportion of the totai purchases with small 
business concerns in accordance with section 302 (b) of the Fed- 
eral Property and Administrative Services Act of 1949, as amend- 
ed, section 2 (b) of the Armed Services Procurement Act of 1947, 
as amended, and section 202 of the Small Business Act of 
1953; or 

(c) To reject a bid or offer to furnish materials of foreign origin 
in any situation in which the domestic supplier offering the low- 
est price for furnishing the desired materials undertakes to pro- 
duce substantially all of such materials in areas of substantial 
unemployment, as determined by the Secretary of Labor in ac- 
cordance with such appropriate regulations as he may establish 
and during such period as the President may determine that it 
is in the national interest to provide to such areas preference in 
the award of Government contracts: Provided, that nothing in 
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this section shall prevent the rejection of a bid or offered price 
which is excessive; or 

(d) To reject any bid or offer for materials of foreign origin 
if such rejection is necessary to protect essential national-security 
interests after receiving advice with respect thereto from the 
President or from any ‘officer of the Government designated by 
the President to furnish such advice. 

Secrion 4. The head of each executive agency shall issue such regu- 
lations as may be necessary to insure that procurement practices under 
his jurisdiction conform to the provisions of this order. 

Section 5. This order shall apply only to contracts entered into 
after the date hereof. In any case in which the head of an executive 
agency proposing to purchase domestic materials determines that a 
greater differential than that provided in this order between the cost 
of such materials of domestic origin and materials of foreign origin is 
not unreasonable or that the pur chase of materials of domestic ori 
is not inconsistent with the public interest, this order shall not app m 
A written report of the facts of each case in which such a doers. 
tion is made shall be submitted to the President through the Director 
of the Bureau of the Budget by the official making the determination 
within 30 days thereafter. 





ANTIDUMPING ACT, 1921, AS AMENDED 
(19 U.S. C. 160 et seq.) 


DumpinG INVESTIGATION 


Sec. 201. (a) Whenever the Secretary of the Treasury (herein. 
after called the “Secretary”) determines that a class or kind of foreign 
merchandise is being, or is likely to be, sold in the United States or 
elsewhere at less than its fair value, he shall so advise the United 
States Tariff Commission, and the said Commission shall determine 
within three months there after whether an industry in the United 
States is being or is likely to be injured, or is prevented from being 
established, by reason of the importation of such merchandise into 
the United States. The said Commission, after such investigation 
as it deems necessary, shall notify the Secretary of its determination, 
and, if that determination is in the affirmative, the Secretary shall 
make public a notice (hereinafter in this Act called a “finding”) of 
his determination and the determination of the said Commission. The 
Secretary’s finding shall include a description of the class or kind 
of merchandise to which it applies in such detail as he shall deem 
necessary for the guidance of customs officers. 

(b) Whenever, in the case of any imported merchandise of a class 
or kind as to which the Secretary has not so made public a finding, 
the Secretary has reason to believe or suspect, from the invoice or 
other papers or from information presented to him or to any person 
to whom authority under this section has been delegated, that the 
purchase price is less, or that the exporter’s sales price is less or likel 
to be less, than the foreign market value (or, in the absence of suc 
value, than the cost of production), he shall forthwith authorize. 
under such regulations as he may prescribe, the withholding of ap- 
praisement reports as to such merchandise entered, or withdrawn from 
warehouse, for consumption, not more than one hundred and twenty 
days before the question of dumping has been raised by or presented 
to him or any person to whom authority under this section has been 
delegated, until the further order of the Secretary, or until the Sec- 
retary has made public a finding as provided for in subdivision (a) 
in regard to such merchandise. 


SPECIAL DUMPING DUTY 


Sec. 202. (a) In the case of all imported merchandise, whether 
dutiable or free of duty, of a class or kind as to which the Secretary 
of the Treasury has made public a finding as provided for in section 
201, entered, or withdrawn from warehouse, for. consumption, not 
more than one hundred and twenty days before the question of dump- 
ing was raised by or presented to the Secretary or any person to whom 
authority under section 201 has been delegated, and as to which no 
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appraisement report has been made before such finding has been so 
made po if the purchase price or the exporter’s sales price is less 
than the foreign market value (or, in the absence of such value, than 
the cost of production) there shall be levied, collected, and paid, in 
addition to any other duties imposed thereon by law, a special dump- 
ing duty in an amount equal to such difference. 

(b) If it is established to the satisfaction of the appraising officers 
that the amount of such difference between the purchase price and the 
foreign market value is wholly or partly due to the fact that the whole- 
sale quantities, in which such or similar merchandise is sold or freely 
offered for sale to all purchasers for exportation to the United States 
in the ordinary course of trade, are greater than the wholesale quan- 
tities in which such or similar merchandise is sold or freely offered 
for sale to all purchasers in the principal markets of the country of 
exportation in the ordinary course of trade for home consumption 
(or, if not so sold or offered for sale for home consumption, then for 
exportation to countries other than the United States) , then due allow- 
ance shall be made therefor in determining the foreign market value 
for the purposes of this section. 

(c) If it is established to the satisfaction of the appraising officers 
that the amount of such difference between the exporter’s sales price 
and the foreign market value is wholly or partly due to the fact that 
the wholesale quantities, in which such or similar merchandise is sold 
or freely offered for sale to all purchasers in the principal markets 
of the United States in the ordinary course of trade, are greater than 
the wholesale quantities in which such or similar merchandise is sold 
or freely offered for sale to all purchasers in the principal markets of 
the country of exportation in the ordinary course of trade for home 
consumption (or, 1f not so sold or offered for sale for home consump- 
tion, then for exportation to countries other than the United States), 
then due allowance shall be made therefor in determining the foreign 
market value for the purposes of this section. 


PURCHASE PRICE 


Src. 203. That for the purposes of this title, the purchase be of 
imported merchandise shall be the price at which such merchandise 
has been purchased or agreed to be purchased, prior to the time of 
exportation, by the person by whom or for whose account the mer- 
chandise is imported, plus, when not included in such price, the cost 
of all containers and coverings and all other costs, charges, and ex- 
penses incident to placing the merchandise in condition, packed ready 
for shipment to the United States, less the amount, if any, included 
in such price, attributable to any additional costs, charges, and ex- 
penses, and United States import duties, incident to bringing the 
merchandise from the place of shipment in the country of exportation 
to the place of delivery in the United States; and plus the amount, if 
not included in such price, of any export tax imposed by the country 
of exportation on the exportation of the merchandise to the United 
States; and plus the amount of mee import duties imposed by the 
country of exportation which have been rebated, or which have not 
been collected, by reason of the exportation of the merchandise to the 
United States; and plus the amount of any taxes imposed in the coun- 
try of exportation upon the manufacturer, producer, or seller, in re- 
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spect to the manufacture, production or sale of the merchandise, which 
have been rebated, or which have not been collected, by reason of the 
exportation of the merchandise to the United States. 


EXPORTER’S SALES PRICE 


Sec. 204. That for the purpose of this title the exporter’s sales 
price of imported merchandise shall be the price at which such mer- 
chandise is sold or agreed to be sold in the United States, before or 
after the time of importation, by or for the account of the exporter, 
plus, when not included in such price, the cost of all containers and 
coverings and all other costs, charges, and expenses incident to peas 
the merchandise in condition, packed ready for shipment to the Unite 
States, less (1) the amount, if any, included in such price, attributable 
to any additional costs, charges, and expenses, and United States 
import duties, incident to bringing the merchandise from the place of 
shipment in the country of exportation to the place of delivery in the 
United States, (2) the amount of the commissions, if any, for selling 
in the United States the particular merchandise under consideration, 
(3) an amount equal to the expenses, if any, generally incurred by or 
for the account of the exporter in the United States in selling identical 
or substantially identical merchandise, and (4) the amount of any 
export tax imposed by the country of exportation on the exportation 
of the merchandise to the United States; and plus the amount of any 
import duties imposed by the country of exportation which have been 
rebated, or which have not been collected, by reason of the exportation 
of the merchandise to the United States; and plus the amount of any 
taxes imposed in the country of exportation upon the manufacturer, 
producer, or seller in respect to the manufacture, production, or sale 
of the merchandise, which have been rebated, or which have not been 
collected, by reason of the exportation of the merchandise to the 
United States. 

FOREIGN MARKET VALUE 


Sec. 205. That for the purpose of this title the foreign-market 
value of imported merchandise shall be the price, at the time of ex- 
portation of such merchandise to the United States, at which such or 
similar merchandise is sold or freely offered for sale to all purchasers 
in the principal markets of the country from which exported, in the 
usual wholesale quantities and in the ordinary course of trade for home 
consumption (or, if not so sold or offered for sale for home consump- 
tion, then for exportation to countries other than the United States), 
plus, when not included in such price, the cost of all containers and 
coverings and all other costs, charges, and expenses incident to plac- 
ing the merchandise in condition packed ready for shipment to the 
United States, except that in the case of merchandise purchased or 
agreed to be purchased by the person by whom or for whose account 
the merchandise is imported, prior to the time of exportation, the 
foreign-market value shall be ascertained as of the date of such pur- 
chase or agreement to purchase. In the ascertainment of foreign- 
market value for the purposes of this title no pretended sale or offer for 
sale, and no sale or offer for sale intended to establish a fictitious 
market, shall be taken into account. 
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COST OF PRODUCTION 


Sec. 206. That for the purposes of this title the cost of production 
of imported merchandise shall be the sum of-— 

(1) The cost of materials of, and of fabrication, manipulation, 
or other process employed in manufacturing or producing, identi- 
cal or substantially identical merchandise, at a time preceding 
the date of shipment of the particular merchandise under consid- 
eration which would ordinarily permit the manufacture or pro- 
duction of the particular merchandise under consideration in the 
usual course of business ; 

(2) The usual general expenses (not less than 10 per centum of 
such cost) in the case of identical or substantially identical mer- 
chandise ; 

(3) The cost of all containers and coverings, and all other costs, 
charges, and expenses incident to placing the particular merchan- 
dise under consideration in condition, packed ready for shipment 
to the United States; and 

(4) An addition for profit (not less than 8 per centum of the 
sum of the amounts found under paragraphs (1) and (2)) equal 
to the profit which is ordinarily added, in the case of merchandise 
of the same general character as the particular merchandise under 
consideration, by manufacturers or producers in the country of 
manufacture or production who are engaged in the same general 
trade as the manufacturer or producer of the particular mer- 
chandise under consideration. 


EXPORTER 


Sec. 207. That for the purposes of this title the exporter of im- 
ported merchandise shall be the person by whom or for whose account 
the merchandise is imported into the United States: 

(1) If such person is the agent or principal of the exporter, 
manufacturer, or producer ; or 

(2) If such person owns or controls, directly or indirectly, 
through stock ownership or control or otherwise, any interest in 
the business of the exporter, manufacturer, or producer; or 

(3) If the exporter, manufacturer, or producer owns or con- 
trols, directly or indirectly, through stock ownership or control 
or otherwise, any interest in any business conducted by such per- 
sons; or 

(4) If any person or persons, jointly or severally, directly or 
indirectly, through stock ownership or control or otherwise, own 
or control in the aggregate 20 per centum or more of the voting 
power or control in the business carried on by the person by 
whom or for whose account the merchandise is imported into the 
United States, and also 20 per centum or more of such power or 
control in the business of the exporter, manufacturer, or producer. 


OATHS AND BONDS ON ENTRY 


Sec. 208. That in the case of all imported merchandise, whether 
dutiable or free of duty, of a class or kind as to which the Secretary has 
made public a finding as provided in section 201, and delivery of which 
has not been made by the collector before such finding has been*so 
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made public, unless the person by whom or for whose account such 
merchandise is imported makes oath before the collector, under regu- 
lations prescribed by the Secretary, that he is not an exporter, or un- 
less such person declares under oath at the time of entry, under regula- 
tions prescribed by the Secretary, the exporter’s sales prices of such 
merchandise, it shall be unlawful for the collector to deliver the mer- 
chandise until such person has made oath before the collector, under 
regulations prescribed by the said Secretary, that the merchandise 
has not been sold or agreed to be sold by such person, and has given 
bond to the collector, under regulations prescribed by the Secretary, 
with sureties approved by the collector, in an amount equal to the 
estimated value of the merchandise, conditioned: (1) that he will 
report to the collector the exporter’s sales price of the merchandise 
within 30 days after such merchandise has been sold or agreed to be 
sold in the United States; (2) that he will pay on demand from the 
collector the amount of special dumping duty, 1f any, imposed by this 
title upon such merchandise; and (3) that he will furnish to the col- 
lector such information as may be in his possession and as may be 
necessary for the ascertainment of such duty, and will keep such 
records as to the sale of such merchandise as the Secretary may by 
regulation prescribe. 
DUTIES OF APPRAISERS 


Sec. 209. That in the case of all imported merchandise, whether 
dutiable or free of duty, of a class or kind as to which the Secretary 
has made public a finding as provided in section 201, and as to which 
the appraiser or person acting as appraiser has made no appraise- 
ment report to the collector before such finding has been so made 
public, it shall be the duty of each appraiser or person acting as 
appraiser, by all reasonable ways and means to ascertain, estimate, 
and appraise (any invoice or affidavit thereto or statement of cost of 
oroduction to the contrary notwithstanding) and report to the col- 
pain the foreign market value or the cost of production, as the case 
may be, the purchase price, and the exporter’s sales price, and any 
other facts which the Secretary may deem necessary for the purposes 
of this title. 

APPEALS AND PROTESTS 


Sec. 210. That for the purposes of this title the determination of 
the appraiser or person acting as appraiser as to the foreign market 
value or the cost of production, as the case may be, the purchase price, 
and the exporter’s sales price, and the action of the collector in assess- 
ing special dumping duty, shall have the same force and effect and be 
subject to the same right of appeal and protest, under the same condi- 
tions and subject to the same limitations; and the general appraisers, 
the United States Customs Court, and the Court of Customs and 
Patent Appeals shall have the same jurisdiction, powers, and duties 
in connection with such appeals and protests as in the case of appeals 
and protests relating to customs duties under existing law. 


DRAWBACKS 


Src. 211. That the special dumping duty imposed by this title shall 
be treated in all respects as regular customs duties within the mean- 
ing of all laws relating to the drawback of customs duties. 


ES 
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SHORT TITLE 


Sec. 212. That this title may be cited as the “Antidumping 
Act, 1921.” 





Code of Federal Regulations 
Tirte 19, Caaprer I]—Unrirep States Tartrr Commission 


Part 208—INvVESTIGATIONS OF Dumprine Invury To Domestic Inpustrry 


Sec. 

208.1 Applicability of rules regarding investigations under section 201 (a) of 
the Antidumping Act, 1921, as amended. 

208.2. Purpose of investigation. 

208.3 Institution of investigation. 

208.4 Public hearings. 

208.5 Written statements. 

208.6 Notification of Commission determination. 


AuTHorITy : §§ 208.1 to 208.6 issued under section 201, Pub. Law 768, 83d Cong. 


Norr.—This part relates to the functions of the United States Tariff 
Commission under the provisions of the Antidumping Act, 1921, as 
amended. Responsibility for the administration of that act, except 
with respect to the functions to which this part relates, is vested by 
law in the Secretary of the Treasury. Investigations under the Anti- 
dumping Act to determine whether a class or kind of foreign mer- 
chandise is being, or is likely to be, sold in the United States or else- 
where. at less than its fair value are initiated by the Bureau of Customs. 

$208.1 Applicability of rules regarding investigations under sec- 
tion 201 (a) of the Antidumping Act, 1921, as amended. The rules 
under this part are specifically applicable to investigations for the 
purposes of section 201 (a) of the Antidumping Act, 1921, as amended, 
and apply in addition to the pertinent rules of general application 
set forth in Part 201 of this chapter. 

§ 208.2' Purpose of investigation. The purpose of an investigation 
under section 201 (a) of the Antidumping Act, 1921, is to determine 
whether an industry in the United States is being, or is likely to be, 
injured, or is preyented from being established, by reason of the im- 
portation into the United States of a class or kind of foreign mer- 
chandise which the Secretary of the Treasury has determined is being, 
or is likely to be, sold in the United States or elsewhere at less than 
its fair value. 

§ 208.3 Institution of investigation. After the receipt of advice 
from the Secretary of the Treasury that he has determined that a class 
or kind of foreign merchandise is being, or is likely to be, sold in the 
United States or elsewhere at less than its fair value, the Commis- 
sion will institute an investigation for the purposes indicated in 
¢ 208.2. Public notice of such investigation will be given in the man- 
ner prescribed in § 201.10 of this chapter. Such notice will describe 
the class or kind of merchandise covered by the determination of the 
Secretary of the Treasury. 

$208.4 Public hearings. If, in the judgment of the Commission, 
there is good and sufficient reason therefor, the Commission, in the 
course of its investigation, will hold a public hearing and afford in- 
terested parties opportunity to appear and be heard at such hearing. 

87401—57——14 
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Public notice of the time and place set for such hearings will be given 
in the manner prescribed in § 201.10 of this chapter. In the event that 
no notice of sablic hearing issues concurrently with a notice of investi- 
gation, any interested party who believes that a public hearing should 
ve held may, within 15 days after the date of publication in the Federal 
Register of the notices of investigation, submit a request in writing to 
the Secretary, United States Tariff Commission, Washington 25, D. C., 
that a’public hearing be held, stating the reasons for such request. 

§ 208.5. Written statements. At any time after a notice of investi- 
gation under § 208.3 is peronee: in the Federal Register, any interested 
party may submit to the Commission a written statement of informa- 
tion pertinent to the subject matter of such investigation. If a public 
hearing is held in the investigation such statement may be presented in 
lieu of appearance at such hearing. Fifteen clear copies of such state- 
ment will be required and should be addressed to the Secretary, United 
States Tariff Commission, Washington 25, D. C. 

Cross REFERENCE: For rule regarding submission of confidential information, 
see § 201.6 (b) of this chapter. 

§ 208.6 Notification of Commission’s determination, On or before 
the expiration of three months after the date of the receipt by the 
Commission of the advice from the Secretary of the Treasury referred 
to in § 208.3 the Commission will notify the Secretary of the Treasury 
of its determination. 





Treasury Department Regulations Under Antidumping Act 
CUSTOMS REGULATIONS 


Parr 14—ApprRAISEMENT 
ea ok es * mK 7 * 


14.6 Suspected Dumping.—(a) If any appraiser or other principal 
customs officer has knowledge of any grounds for a reasonable sus- 
picion that any merchandise is being, or is likely to be, imported into. 
the United States at a purchase price or exporter’s sales price less 
than the foreign market value (or, in the absence of such value, then 
the cost of production), as contemplated by section 201 (b), Anti- 
dumping Act, 1921, as amended, or at less than its “fair value” as 
that term is defined in section 14.7, he shall communicate his knowl- 
edge promptly to the Commission of Customs. Every such communi- 
cation shall contain or be accompanied by a statement of substantially 
the same information as is required in paragraph (b), if in the posses- 
sion of the appraiser or other officer or readily available to him. 

(b) Any person outside the Customs Service who has reason to. 
believe that merchandise is being, or is likely to be, imported into the 
United States under such circumstances as to bring it within the 

urview of the Antidumping Act, 1921, as amended, may communicate 
his belief and the reasons therefor in writing to any appraiser of 
merchandise or to the Commissioner of Customs. Every such com- 
munication shall contain or be accompanied by the following: 
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(1) A detailed description or sample of the merchandise; the 
name of the country from which it is being, or is likely to be, 
imported; and the ports or probable ports of importation into 
the United States. If no sample is furnished, the appraiser con- 
cerned in appropriate cases may call upon the person who fur- 
nished the information to furnish samples of the imported and 
competitive domestic articles, or either. 

(2) Such detailed data as to values and prices as is reasonably 
available to the person furnishing the information and is relied 
upon by him to support his belief, including information as to 
any. differences. between the foreign market value or cost of 
production and the import purchase price or exporter’s sales price 
which may be accounted for by any difference in taxes, discounts, 
incidental costs such as those for packing or freight, or other 
items. 

(3) All information as to the existence of any conditions or 
restrictions attached to sales of the merchandise in question in 
the country of exportation which is reasonably available to the 
person furnishing the information. 

(4) Such detailed information as to the existence or likeli- 
hood of injury to an established or prospective industry in the 
United States as is reasonably available to the person furnishing 
the information. 

(c) If any information filed with an appraiser pursuant to para- 
graph.(b) does not conform with the requirements of that paragraph, 
the communication shall be returned promptly to the person who 
submitted it with detailed written advice as to the respects in which 
it does not conform. If such information is found to comply with 
the requirements, it shall be transmitted by the appraiser within 10 
days to the Commissioner of Customs, together with all pertinent 
additional information obtainable by the appraiser. Before makin 
such transmittal, or as soon thereafter as possible, the appraiser shal 
make such inquiry regarding the matter among importers, domestic 
producers and distributors, or others as he may deem appropriate and 
report: the results;to the Commissioner together with his comments 
thereon. ’ 

(d) Upon reeeipt pursuant to paragraph (a), (b), or (c) of infor- 
mation in proper form, the Commissioner will proceed expeditiously 
to ascertain whether reasonable grounds exist to suspect that the 
merchandise is being, or is likely to be, sold at less than its fair value 
as that term is defined in section 14.7, or at less than its statutory value 
under the Antidumping Act, that is, its foreign market value (or, in 
the absence of such value, the cost of production). 

(e) If the Commissioner determines that there are reasonable 
grounds to suspect that any merchandise is being, or is likely to be, 
sold at less than its statutory value under the Antidumping Act, he 
will advise all appraisers of that fact, furnishing an adequate descrip- 
tion of the merchandise and the name of each country of exportation. 
Upon receipt of such advice the appraisers shall proceed in accordance 
with the pertinent provisions of section 14.9 (secs. 201, 407, 42 Stat. 
11, as amended, 18; 19 U. S. C, 160, 178). 
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14.7. Fair Value—(a) Definition™—For the purposes of section 
201 (a) of the Antidumping Act, 1921, as amended (19 U. S. C. 160 
{a)); the fair value of imported merchandise shall be determined as 

ollows: 

(1) Fair Value Based on Price in Country of Exportation—the 
Usual T'est,—Merchandise imported into the United States will ordi- 
narily be considered to have been sold at less than fair value if the pur- 
chase price or exporter’s sales price (as defined in sections 203 and 204, 
respectively, of the Antidumping Act, 1921, as amended (19 U.S. C. 
162, 163) ), as the case may be, is less than the price (after adjustment, 
as provided for in section 205 of the Antidumping Act, 1921, as 
amended (19 U.S. C. 164) ), at which such or similar merchandise is 





% The definition of fair value does not in any way modify or affect definitions of foreign 
market value given in section 205 of the Antidumping Act, 1921, as amended (19 U. S. C. 
164) or of cost of production given in section 206 (19 U. S. C. 165) or the application of a 
foreign market value (or, in the absence of such value, cost of production) as defined in 
the Antidumping Act, 1921, as amended, as a basis for determining whether or not to 
withhold appraisement under section 201 (b) (19 U. S. C. 160 (b)) or for imposition of 
duty under section 202 (19 U, 8. C. 161). 

An industry in the United States which considers that it is being injured by sales of 
merchandise at less than fair value will ordinarily have insufficient information on which 
to submit proof either of fair value as herein defined, or foreign market value or eost of 
production as defined in said sections 205 and 206 (19 U. S. C. 164 and 165). The industry 
mye however, submit, and appraisers will consider, such material as is available to it, 
including information indicating the market price for similar merchandise in the country 
of exportation and in any third countries in which merchandise of the producer com- 
plained of is known to be sold. Information submitted by an industry and information 
submitted by the foreign producer and others will be of value in assisting the Treasury 
to establish the basis for fair value, foreign market value, or cost of production. 

Fair value is computed on the basis of sales for consumption in the country of exporta- 
tion or otherwise than for exportation to the United States at or about the date of the 
purchase or agreement to purchase of the merchandise to be imported into the United 
States, or the date of exportation. However, in cases where it may be important to de- 
termine either the stability of the market or its trend, as well as to determine whether 
there has been a fictitious sale as described in paragraph 14.7 (b) (4) of these Regulations, 
it will be helpful to the Secretary to have information as to sales made, for consumption 
in the country of exportation or otherwise than for exportation to the United States over 
a significant period of time immediately preceding the date of purchase or agreement to 
purchase, or exportation. ‘ 


EXAMPLES FOR PURPOSES OF ILLUSTRATION 


A few examples of what would and what would not be considered sales at less than fair 
value are given below. With the exception of Examples 4 and 5, it is assumed that 
individual sales are in the same average quantities and with the exception of Examples 
6 and 7, that they are also made under the same circumstances. 

It must be understood that these examples of necessity oversimplify for purposes of 
illustration. Each actua! case of alleged sales at less than fair value must be considered 
in the light of all relevant facts, and it may be seldom that cases will be presented for 
consideration which are free of complications as are the cases cited in these examples. 
The tentative conclusions, set forth below can not, therefore, be considered as decisions 
which are binding upon the Secretary of the Treasury. They are in particular subject to 
the qualifications that there may be other factors present, not here stated, or not suffi- 
ciently emphasized for the purposes of an actual case, which would lead to different or 
opposite results. 

As is the case in respect of other laws administered in whole or in -part by him, the 
Commissioner of Customs stands ready to answer specific inquiries arising under the 
Antidumping Act, 1921, as amended, which relate to contemplated transactions, to the 
best of his ability, notably those involving questions as to whether paragraph 14.7 (a) (1) 
or (a) (2) of those regulations applies, and questions as to the method of computation 
which may be used in connection with paragraph 14.7 (b) (5) hereof. 


Ezvample 1 


A foreign producer has made the following sales of a particular product over a repre- 
sentative period : 


Sales for Consumption in Sales for Exportation Other- Sales to the United States 


Country of Exportation eee than to the United 
tates 
75,000 units @ $1.00 25,000 units @ $0.91 15,000 units @ $0.90 


The quantity of sales of this product in the country of exportation, amounting to 
75,000 units, is sufficiently large in relation to the total of 100.000 units sold otherwise 
than for exportation to the United States to constitute an adequate basis for comparison 
with sales to the United States. (See paragraphs 14.7 (a) (1) and (2) of these regula 
tions.) The price for sale to the United States is less than the price in the country of 
exportation. The foreign producer is therefore selling in the United States at less than 
fair value. This will be so even if the home market sales involve a restriction for which 
allowance need not be made because of circumstances of sale (such a restrictions might 
be the typical limitation of right of resale to a specified area) and the third country sales 
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sold by the foreign producer for consumption in the country of ex- 
portation on or about the date of purchase or agreement to purchase of 
the merchandise imported into the United States or, in the case of 
merchandise imported on consignment, the date of exportation thereof. 

(2) Fair Value Based on Sales in Country of Ewportation and in 





are freely offered, so that the foreign market value under section 205 of the Antidumping 
Act, 1921, as amended (19 U. S. C. 164) is $0.91. 


Eaample 2 
A foreign producer has made the following sales of a particular product : 


Sales for Consumption tn Sales for Exrportation Other- Sales to the United States 
Country of Exportation wise than to the United 


States 
25,000 units @ $0.95 75,000 units @ $0.90 15,000 units @$0.90 


The foreign producer can show that the quantity of sales of this product in the country 
of exportation, amounting to 25,000 units, is so small in relation to the total of 100,000 
units sold otherwise than for exportation to the United States, as to be an inadequate 
basis for comparison with sales to the United States. Determination of fair value will 
therefore be based on the selling price otherwise than for exportation to the United States, 
pureauant to paragraph 14.7 (a) (2) of these Regulations. In the absence of special 
circumstances it would appear that the sales for exportation to the United States were 
not below fair value, whether determined on the basis of variation below a preponderance 
of other sales, or a weighted average of such sales, or otherwise. This may 80 even 
if the home market sales are freely offered and therefore represent the foreign market 
value, and the third country sales are restricted, provided that the restriction is one (such 
as the typical limitation of right of resale to a specified area) for which allowance need 
not be made because of the circumstances of the sale. 


Ezvample $ 


A foreign producer has sold his merchandise for consumption in the country of exporta- 
tion at or about the date of the sale or exportation to the United States at the following 


prices : 
2,000 tons 82.00 ton 
900 tons $32.50 ton 
2,090 tons 83.00 ton 
1,000 tons @ $33.10 ton 


Sales to the United States have been made by this supplier in the same average quan- 
tities at a uniform price of $32.90 per ton during the period. The difference in price 
between the producer’s home market sales or any average thereof and his sales to the 
United States is so slight that it will not be regarded as more than insignificant unless 
such factors as small margin of profit and the sensitive condition of the market justify 
a contrary conclusion. 


Egvample 4 


A foreign producer makes all of his sales, other than those to the United States, for 
eonsumption in the country of exportation. The majority of the merchandise thus sold 
by him is sold at list prices, net. However, a discount of 5% is granted on sales of more 
than 500 tons. Sales to the United States are at list prices less 10% and have been in 
quantities of 10,000 tons or more. There have been no other sales of this producer in 
such quantities. Since the discount appears to be a reasonable one in view the differ- 
ence in quantities, the sales will not be considered to have been made at less than fair 
— in ae absence of evidence that the price differential was not due to the differences 
n quantities. 

The same result could obtain if the pricing pattern showed a differential because of 
uantity even though there were no list prices, or the list prices did not specify quantity 
iscounts. This is shown in Example 5. 


Ercample &§ 


A foreign producer has the following record of sales at or about the date of sale or 
exportation to the United States: 


Sales for Consump- Quantity i each Sales to United Quantity for each 
tion in Country of 8a States sale 
Eeportation 


200,090 Ibs. @ $0.85 Inits of 100 Ibs 100,000 Ibs @ $0.80 Units of 1,000 Ibs 
100,000 lbs @ $0.80 Units of 1,000 Ibs 


Although the preponderance of sales during the period (200,000 lbs) were at a price of 
eer as opposed to the United States price of $0.80, the lower United States price is 
ustified on the ground that the home price pattern shows that to be the prevailing price 
for units of 1,000 Ibs, which were the units involved in the United States sales. On the 
other hand, if the record of sales were to show 100,000 Ibs sold for consumption in the 
country of exportation in units of 1,000 Ibs. at $0.85 instead of $0.80, the sales to the 
United States would be deemed to have been made at less than fair value. 


Egcample 6 


A foreign producer sells for consumption in the country of exportation at $12 a unit, 
regardless of quantities and regardless of whether the sales are to wholesalers or retailers. 
He sells to retail purchasers in the United States at $12 a unit and wholesale purchasers 
in the United States at $10 a unit, in each case regardless of quantities. 

The circumstances in this case indicate that the foreign producer will be deemed to 
have been selling to wholesalers in the United States at less than fair value. Should, 
however, his record of sales for consumption in the country of exportation show that 
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Other Countries, not including United States If, however, it is 
demonstrated that during a representative period the quantity of such 
or similar merchandise sold by the foreign producer for consumption 
in the country of exportation is so small, in relation to the quantity 
sold by such producer for exportation otherwise than to the United 
States, as to be an inadequate basis for comparison, then merchandise 
imported into the United States will ordinarily be deemed to have 
been sold at less than fair value if the purchase price or the exporter’s 
sale price (as defined in sections 203 and 204, respectively, of the Anti- 
dumping Act, 1921, as amended (19 U. S. C. 162, 163)), as the case 
may be, is less than the price (after adjustment, as provided for in 
section 205 of the Antidumping Act, 1921, as amended (19 U. S. C. 
164) ) at which such or similar merchandise is sold by the foreign pro- 
ducer otherwise than for exportation to the United States (i. e., for 
consumption in the country of exportation and for exportation other- 
wise than to the United States) on or about the date of purchase or 
agreement to purchase of the merchandise imported into the United 
States or, in the case of merchandise imported on consignment, the 
date of exportation thereof. Sales “otherwise than for exportation 
to the United States” shall not include consignments to the United 
States to be sold after arrival in the Unied States. 

(3) Determination Based on Sales by Other Foreign Producers.— 
Tf the Secretary deems the available information as to the prices of 
the foreign producer insufficient or inadequate, he may determine fair 
value under paragraph (a) (1) or (2) above on the basis of prices 
of other foreign producers or sellers in the same country for similar 
merchandise. 

(4) Fair Value Based on Cost of Production—If the information 
available is deemed by the Secretary insufficient or inadequate for a 
determination under paragraph (a) (1), (2), or (3) above, he will 
determine fair value on the basis of the cost of production as defined 
in section 206 of the Antidumping Act, 1921, as amended, (19 U.S. C. 
165). 

(b) Calculation of Fair Value.—In calculating fair value under sec- 
tion 201 (a) Antidumping Act, 1921, as amended, (19 U.S. C. 160 (a)), 
the following criteria shall be applicable: 

(1) Quantities and Circumstances of Sale.—In comparing the pur- 
chase price of exporter’s sales price, as the case may be, with the sales 
on which a determination of fair value is to be based, a reasonable 
allowance may be made for any differences in quantities and circum- 
stances of sale. 

(2) Offering Price—The foreign producer’s offering price may be 
considered in the absence of sales. 





he sells, regardless of quantities, at $10 a unit to wholesalers and at $12 a unit to retailers. 
then, making allowances for the circumstances of sale, the sales in the United States will 
not be deemed to be sales at less than fair value. 


Ezample 7 


A foreign producer sells for consumption in the country of exportation at $105 a unit, 
delivered anywhere within the country of exportation. He has no f. o. b. factory price 
for home consumption. He sells to the United States f. o. b. factory for $100 a unit. 
Evidence indicates that it costs the producer on the average $0.50 a unit to deliver on 
home consumption sales. 

Giving due consideration to the circumstances of sale, the sales to United States pur- 
chasers at $100 a unit will be deemed to be sales at less than fair value. Should the 
delivery cost on home consumption sales average $5 a unit instead of $0.50, the sales to 
i Sy States purchasers at $100 a unit will not be deemed to be sales at less than fair 
value. 
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(3) Sales Agency.—If the foreign producer sells through a ‘sales 
agency or other organization related to such producer in. any of the 
respects described in section 207 of the Antidumping Act, 1921, as 
amended (19 U. S. C. 166), the prices at which the producer’s mer- 
chandise is sold by such sales agency or other organization may be 
— in determining whether there have been sales at less than fair 
value, 

(4) Fictitious Sales.——In the determination of fair value, no pre- 
tended sale or offer for sale, and no sale or offer for sale intended to 
establish a fictitious market, shall be taken into account. 

(5) Sales at Varying Prices —Where the prices in the sales which 
are being examined for a determination of fair value vary (after ad- 
justment as provided for in section 205 of the Antidumping Act, 1921, 
as amended, (19 U. S. C. 164) and after allowances contemplated by 
paragraph (b) (1) above), determination of fair value will take into 
account the prices of a preponderance of the merchandise thus sold, 
weighted averages of the prices of the merchandise thus sold, or any 
other available criteria that the Secretary may deem reasonable. 

(6) Quantities Involved and Differences in Price —Merchandise 
will not be deemed to have been sold at less than fair value unless the 
quantity involved in the sale or sales to the United States, or the dif- 
ference between the purchase price or exporter’s sales price, as the 
‘ase may be, and the fair value, is more than insignificant. 

14.8 Determination of Fact or Likelihood of Sales at Less Than Fair 
Value; Determination of Injury; Finding of Dumping.—(a) When 
the Commissioner of Customs has given advice to appraisers pursuant 
to section 14.6 (e), the Secretary of the Treasury will proceed as 
promptly as possible to determine whether the merchandise in question 
is in fact being, or is likely to be, sold in the United States or elsewhere 
at less than its fair value. If the determination is affirmative, the Séc- 
retary will advise the United States Tariff Commission accordingly. 

(b) If the Tariff Commission determines that there is, or is likely 
to be, the injury contemplated by the statute, the Commissioner of 
Customs will make the finding contemplated by section 201 (a) of 
the Antidumping Act, as amended, with respect to the involved mer- 
chandise. (Secs. 201, 407, 42 Stat. 11, as amended, 18; 19 U. S. C. 160, 
173.) 

14.9 Action by Appraiser; Appearance of Importer.—(a) Upon 
receipt of advice from the Commissioner of Customs pursuant to sec- 
tion 14.6 (e) or of advice of a finding made in accordance with section 
14.8 (b), the appraiser shall withhold appraisement. of any merchan- 
dise within the purview of the advice or finding and shall notify the 
collector and importer immediately of each lot of merchandise with 
respect to which appraisement is so withheld. 

(b) When the appraiser notifies the importer of a withheld appraise- 
ment in accordance with paragraph (a), he shall concurrently re- 
quest the importer or his duly authorized agent, except as specified in 
paragraph (f) or (g), to appear before him to furnish the following 
information, unless the information has already been obtained. 

(1) The name and address of the ultimate consignee of the mer- 
chandise and, if such consignee is not the person for whose account the 
merchandise was imported, the name and address of the last-mentioned 
person. 
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(2) Whether or not the person for whose account the merchandise 
was imported is the exporter of such merchandise within the meaning 
of section 207 of the Antidumping Act. 

(c) If, before a finding of dumping has been made, or before a case 
has been closed without a finding, the appraiser is satisfied by informa- 
tion furnished by the importer or otherwise that the purchase price or 
exporter’s sales price, in respect of any shipment, is not less than 
foreign market value (or, in the absence of such value, than the cost 
of production), he shall so advise the Commissioner and request au- 
thorization to proceed with his appraisement of that shipment in the 
usual manner. 

(d) If the appraiser is not satisfied by information furnished by the 
importer or otherwise that the merchandise is not being sold at less 
than its foreign market value (or, in the absence of such value, than 
the cost of production), or if a finding of dumping has been made, he 
shall require the importer or his agent to file a certificate of the im- 
porter on the appropriate one of the following forms: 

Form 1. 


NONEXPORTER’S CERTIFICATE 
ANTIDUMPING AoT, 1921 


DI I io tase asinine topless auaessnaan 

WING 2h OD MS 5382. 
Be I Ue ino ncedeepteit eto kk 9) I lates decane bn dae tla eghtaie Bom 
Ort Carrier's eS et ek Preeea io oe et ae. 


I certify that I am not the exporter as defined in section 207, Antidumping Act, 
1921, of the merchandise covered by the aforesaid entry. I further certify that the 
merchandise was purchased for importation by ~---------~.-..-----------.... 
BR Ana tikncprmdnt eco desasin , 19.., and that the purchase price is .-....------. 

(Signed) * wii cu 
Form 2. 


Exporter’s CERTIFICATE WHEN SALES PrIcE Is KNOWN 
ANTIDUMPING Act, 1921 


Te sce eehietead 

GUE éthidwactib duce te he 
mes Datty Ne; 210.602 RIE ee ee ee nee eas’ oo eeiewe 
Dahan’ Carriers | cin se iS tien deabi MEMAVOS bn 3 dL , 19.. 


I certify that I am the exporter as defined in section 207, Antidumping Act, 
1921, of the merchandise covered by the aforesaid entry; that the merchandise 
is sold or agreed to be sold at the price stated in the attached statement; and 
that, if any of such merchandise is actually sold at any price different from the 
price stated therefor in the attached statement, I will immediately notify the 
appraiser of all the circumstances. 

The merchandise was acquired by me in the following manner: ~.-..-.__._--- 
and has been sold or agreed to be sold to (name and address) 
RE ATCO i i iccnqnee 


Cena ote lett ee See 
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Form 8. 
EXxporTer’s CERTIFICATE WHEN SALES Price Is Nor Known 
ANTIDUMPING AcT, 1921 
Pert 0: c.<iimstncdbaseiual 
DOR create pnignenintn sini ot Dna 
BRS Fe iC iccinmepeninsaemaniaen veal: cape: I cece ilies iitite teaiiiinia Matis | 
FO I ei as at a onseeeicermnpeonnan VTE cnscnaadneddeediaseniedsitl i 


I certify that I am the exporter as defined in section 207, Antidumping Act, 
1921, of the merchandise covered by the aforesaid entry, and that I have no 
knowledge as to any price at which such merchandise will be sold in the United 
States. I hereby agree that I will keep a record of the sales and will furnish 
the appraiser within 30 days after the sale of any of such merchandise a state- 
ment of each selling price. I further agree that, if any of the merchandise has 
not been sold before the expiration of 6 months from the date of entry, I will 
so report to the appraiser upon such expiration date. 

The merchandise was acquired by me in the following manner: 


a a a a a a a a a a a a a a a a a a ot 


Form 4. 


ExPORTER’S CERTIFICATE WHEN MERCHANDISE Is Not, AND Witt Not, Be Sorp 
ANTIDUMPING Act, 1921 


po LR te Re 

Date sues yt 3Gero. 
Rios Miata Wes aie ei aie Se mmbeG iio 3 eas 196 
REMORSE COPTIGE tecnncinsicniibisenteiinibidennia nit edi Aativbdsn. swine , Pack 


I certify that I am the exporter as defined in section 207, Antidumping Act, 
1921, of the merchandise covered by the aforesaid entry, and that such merchan- 


dise has not been, and will not be, sold in the United States for the following 
reason : 


en a a a a a a i a a et 


(e) If an unqualified certificate on Form 4 is filed and the appraiser 
is satisfied that no evidence can be obtained to contradict it, he shall 
notify the collector promptly that appraisement of the shipment is 
no longer being withheld on account of the Antidumping Act and 
proceed to appraise the merchandise in the usual manner. 

(f) When an importer has filed a certificate provided for in para- 
graph (d), upon each subsequent importation by the same person of 
merchandise of the kind covered by such certificate, the importer or 
his agent may attach an appropriate certificate to the invoice at the 
time of entry, and the appraiser may thereupon waive a further 
appearance by the importer or his agent. 

(g) An importer who imports the same kind of merchandise from 
the same country at two or more ports in the United States under a 
single arrangement with the foreign shipper may prepare in written 
form all the information furnished by him or his agent to one appraiser 
regarding such merchandise pursuant to paragraph (b) and submit 
it to such appraiser. If the appraiser approves the statement as cor- 
rectly and fully covering all the information so furnished to him, he 
shall endorse the statement acura and transmit it to any other 
appraiser or appraisers specified by the importer or the importer’s 
agent. Upon receipt of the endorsed statement and a written request 
and declaration of the importer or his agent that the statement be 
accepted in lieu of the appearance required by paragraph (b) and that 
the statement fully and truly applies with respect to the merchan- 
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dise under consideration by the appraiser receiving the statement and 
request, such appraiser shall grant the request, unless he has good rea- 
son to believe that pertinent information not contained in the state- 
ment is obtainable from the importer or his agent. (Secs. 201, 202, 
208, 407, 42 Stat. 11, as amended, 14, 18, Sec. 486, 46 Stat. 725, as 
amended; 19 U. S. C. 160, 161, 167, 173, 1486.) 

14.10 Release of Merchandise; Bond—(a) When the collector has 
received a notice of withheld appraisement provided for in section 
14.9 (a), or when he has been advised of a finding provided for in 
section 14.8 (b), and so long as such notice or finding is in effect, he 
shall withhold release of any merchandise of a class or kind covered 
by such notice or finding which is then in his custody or is thereafter 
imported, unless an appropriate bond is filed or is on file, as specified 
hereafter in this section, or unless he is advised by the appraiser that 
the merchadise covered by a specified entry will be appraised without 
regard to the Antidumping Act. 

(b) If the merchandise is of a class or kind covered by a notice 
of withheld appraisement provided for in section 14.9 (a) or by a 
finding provided for in section 14.8 (b), a single consumption ent 
bond covering the shipment, in addition to any other required bond, 
shall be furnished by the person making the entry or withdrawal, 
unless: the provisions of the next paragraph are applicabie and in 
other cases unless the collector is satisfied that the bond under which 
the entry was filed is sufficient. 

(c) If the merchandise is of a class or kind covered by a finding 
provided for in section 14.8 (b) and the importer or his agent has 
filed a certificate on Form 3 (sec. 14.9 (d)), the bond required by sec- 
tion 208 of the Antidumping Act shall be on customs Form 7591. 
In such case, a separate bond shall be required for each entry or with- 
drawal, and such bond shall be in addition to any other bond required 
by law or regulation. The record of sales required under the conditions 
of the bond on customs Form 7591 shall identify the entry covering the 
merchandise and show the name and address of each purchaser, each 
selling price, and the date of each sale. 

(d) The penalty of any additional bond required under this section, 
shall be in an amount equal to the entered value of the merchandise 
covered by the notice or finding, except that, in the case of merchan- 
dise which appears to the satisfaction of the collector to be uncon- 
ditionally free of duty and not potentially subject to any demand for 
redelivery on account of any import restriction or prohibition, the 
bond may be in such lesser amount as will assure payment of any 
special duty that may accrue by reason of the Antidumping Act, but 
in no case less than $100. (Secs. 208, 407, 42 Stat. 14, 18; 19 U.S. C. 
167, 173.) 

14.11 Conversion of Currencies.—In determining the existence and 
amount of any difference between the purchase price or exporter’s sales 
price and the foreign market value (or, in the absence of such value, 
the cost of production) for the purposes of section 201 (b) or 202 (a) 
of the Antidumping Act, as amended, any necessary conversion of a 
foreign currency into its equivalent in United States currency shall 
be made in accordance with the provisions of section 522, Tariff Act of 
1930 (81 U. S. C. 372) (a) as of the date of purchase or agreement 
to purchase, if the purchase price is an element of the comparison, or 
(b) as of the date of exportation, if the exporter’s sales price is an 
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element of the comparison. (Secs. 201, 202, 407, 42 Stat. 11, as 
amended, 18; 19 U. S. C. 160, 161, 173.) 

14.12 i odification or Revocation of Finding—An application for 
the modification or revocation of any finding made as provided for in 
section 14.8 (b) will receive due consideration if submitted in writing 
to the Commissioner of Customs together with detailed information 
concerning any change in circumstances or practice which has obtained 
for a substantial period of time, or other reasons, which the applicant 
believes will establish that the basis of the finding no longer exists 
with respect to all or any part of the merchandise covered thereby. 
(Secs. 201, 407, 42 Stat. 11, as amended, 18; 19 U. S. C. 160, 173.) 

14.13 Publication of Findings.—(a) Each finding made in accord- 
ance with section 14.8 (b) will be published in a weekly issue of 
Treasury Decisions and in the Federal Register. 

(b) The following findings of dumping are currently in effect: 





Merchandise Country PD 
Werte. nibs ach. ni Suan ba Bice o dace~ ehanebensn ede ee intense 53567 
Cast iron soil pipe other than ‘American Pattern’’. .....................| United Kingdom.._. 53934 


(Sees. 201, 407, 42 Stat. 11, as amended, 18; 19 U. S. C. 160, 173.) 
(R. S. 161, 251, sec, 624, 46 Stat. 759; 5 U. S. C, 22, 19 U. S. C. 66, 1624.) 


Part 16—LiQumDATION or Duttrs 


16.21 Dumping Duty; Notice to Importer.—(a) Special dumping 
duty shall be assessed on all importations of merchandise, whether 
dutiable or free, as to which the Commissioner of Customs has made 
public a finding of dumping, provided the particular importation 
has not been appraised prior to the publication of such finding, and 
the appraiser reports that the purchase price or exporter’s sales price 
is less than the foreign-market value or cost of production, as the 
case may be.’® 

(b) Before dumping duty is assessed the collector shall notify the 
importer of the appraiser’s report, as in the case of an advance in 
value. If the importer files an appeal for reappraisement, liquida- 
tion shall be suspended until the appeal for reappraisement is finally 
decided. 

(c) If the necessary conditions are present, special dumping duty 
shall be assessed on samples imported for the purpose of taking orders 
and making sales in this country. (Secs. 202, 209, 407, 42 Stat. 11, 
as amended, 15, 18; 19 U. S. C. 161, 168, 173.) 

16.22 Method of Computing Dumping Duty—lIf it appears that 
the merchandise has been purchased by a person not the exporter 
within the meaning of section 207, Antidumping Act, 1921, the special 
dumping duty shall equal the difference between the purchase price 


16 See section 14.13 of the regulations. 

For regulations regarding finding of dumping by the Secretary and procedure under 
the Antidumping Act, 1921, see secs. 14.7-14.17. 

The fact that the importer has added on entry the difference between the purchase 
price or the exporter’s sales price and the foreign-market value or cost of production and 
the appraiser has approved the resulting entered value shall not prevent the assessment 
of the special dumping duty. However, a mere difference between the purchase price or 
exporter’s sales price and the foreign-market value or cost of production, without a find- 
ing by the Secretary of the Treasury, as above referred to, is not sufficient for the assess- 
ment of the special dumping duty. 





eres nn pe ee 


ae en ean — 
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and the foreign-market value on the date of purchase, or, if there is 
no foreign-market value, between the purchase price and the cost. of 
production, any foreign currency involved being converted into 
United States money as of the date of purchase or agreement to pur- 
ehase. If it appears that the merchandise is imported by a person 
who is the exporter within the meaning of such section 207, the special 
dumping duty shall equal the difference between the exporter’s sales 
price and the foreign-market value on the date of exportation, or, if 
there is no foreign-market value, between the exporter’s sales price 
and the cost of production, any foreign currency involved being con- 
verted into United States money as of the date of exportation. (Secs. 
202, 207, 42 Stat. 11, as amended, 14, as amended; 19 U. S. C. 161, 
166.) 





COUNTERVAILING (ANTISUBSIDY) DUTIES 
Section 303, Tariff Act of 1930 


Src. 803. Whenever any country, dependency, colony, province, or 
other political subdivision of government, person, partnership, asso- 
ciation, cartel, or corporation shall pay or bestow, directly or indi- 
rectly, any bounty or grant upon the manufacture or production or 
export of any article or merchandise manufactured or produced in 
such country, dependency, colony, province, or other political sub- 
division of government, and such article or merchandise is dutiable 
under the provisions of this Act, then upon the importation of any 
such article or merchandise into the United States, whether the same 
shall be imported directly from the country of production or other- 
wise, and whether such article or merchandise is imported in the same 
condition as when exported from the country of production or has 
been changed in condition by remanufacture or otherwise, there shall 
be levied and paid, in all such cases, in addition to the duties other- 
wise imposed by this Act, an additional duty equal to the net amount 
of such on nty or grant, however the same be paid or bestowed. The 
Secretary of the Treasury shall from time to time ascertain and deter- 
mine, or estimate, the net amount of each such bounty or grant, and 
shall declare the net amount so determined or estimated. e Secre- 
tary of the Treasury shall make all regulations he may deem necessary 
for the identification of such articles and merchandise and for the 
assessment and collection of such additional duties. 
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MARKS OF ORIGIN 
Tariff Act of 1930, as Amended 


SEC. 304. MARKING OF IMPORTED ARTICLES AND CONTAINERS. 


(a) Marxrne or Arrictes.—Except as hereinafter provided, every 
article of foreign origin (or its container, as provided in subsection 
(b) hereof) imported into the United States shall be marked in a con- 
spicuous place as legibly, indelibly, and permanently as the nature of 
the article (or container) will permit in such manner as to indicate to 
an ultimate purchaser in the United States the English name of the 
country of origin of the article. The Secretary of the Treasury may 
by regulations-— 


(1) Determine the character of words and phrases or abbrevi- 
ations thereof which shall be acceptable as indicating the country 
of origin, and prescribe any reasonable method of marking, 
whether by printing, stenciling, stamping, branding, labeling, or 
by any other reasonable method, and a conspicuous place on the 
article (or container) where the marking shall appear ; 

(2) Require the addition of any other words or symbols which 
may be appropriate to prevent deception or mistake as to the 
origin of the article or as to the origin of any other article with 
which such imported article is usually combined subsequent to 
importation but before delivery to an ultimate purchaser; and 

(3) Authorize the exception of any article from the require- 
ments of marking if— 

(A) Such article is incapable of being marked ; 

(B) Such article cannot be marked prior to shipment -to 
the United States without injury; 

(C) Such article cannot be marked prior to shipment to 
the United States, except at an expense economically prohibi- 
tive of its importation ; 

(D) The marking of a container of such article will rea- 
sonably indicate the origin of such article; 

(EK) Such article is a crude substance; 

(I) Such article is imported for use by the importer and 
not intended for sale in its imported or any other form; 

(G) Such article is to be processed in the United States 
by the importer or for his account otherwise than for the 
purpose of concealing the origin of such article and in such 
manner that any mark contemplated by this section would 
necessarily be obliterated, destroyed, or permanently con- 
cealed ; 

(H) An ultimate purchaser, by reason of the character of 
such article or by reason of the circumstances of its importa- 
tion, must necessarily know the country of origin of such 
article even though it is not marked to indicate its origin; 

208 
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(1) Such article was produced more than twenty years 
prior to its importation into the United States ; 

(J) Such article is of a class or kind with respect to which 
the Secretary of the Treasury has given notice by publication 
in the weekly Treasury Decisions within two years after July 
1, 1937, that articles of such class or kind were imported in 
substantia] quantities during the five-year period immediate- 
ly preceding January 1, 1937, and were not required during 
such period to be marked to indicate their origin: Provided, 
That this subdivision shall not apply after September 1, 1938, 
to sawed lumber and timbers, telephone, trolley, electric light, 
and telegraph poles of wood, and bundles of shingles; but 
the President is authorized to suspend the effectiveness of 
this proviso if he finds such action required to carry out any 
trade agreement entered into under the authority of sections 
1351-1354 of this title, as extended; or 

(K) Such article cannot be marked after importation ex- 
cept at an expense which is economically prohibitive, and the 
failure to mark the article before importation was not due to 


any purpose of the importer, producer, seller, or shipper to 
avoid compliance with this section. 


(b) Marxrne or Contarners.—Whenever an article is excepted 
under subdivision (3) of subsection (a) of this section from the re- 
quirements of marking, the immediate container, if any, of such article, 
or such other container or containers of such article as may be pre- 
scribed by the Secretary of the Treasury, shall be marked in such 
manner as to indicate to an ultimate purchaser in the United States 
the English name of the country of origin of such article, subject to all 
provisions of this section, including the same exceptions as are appli- 
cable to articles under subdivision (3) of subsection (a) of this sec- 
tion. Ifarticles are excepted from marking requirements under clause 
(F), (G), or (H) of subdivision (3) of subsection (a) of this section, 
their usual containers shall not be subject to the marking requirements 
of this section. Usual containers in use as such at the time of importa- 
tion shall in no case be required to be marked to show the country of 
their own origin. 

(c) Apprrtonan Duties ror Farmore ro Marx.—lf at the time of 
importation any article (or its container, as provided in subsection (b) 
of this section) is not marked in accordance with the requirements of 
this section, and if such article is not exported or destroyed or the ar- 
ticle (or its container, as provided in subsection (b) of this section) 
marked after importation in accordance with the requirements of this 
section (such exportation, destruction, or marking to be accomplished 
under customs supervision prior to the liquidation of the entry cover- 
ing the article, and to be allowed whether or not the article has re- 
mained in continuous customs custody), there shall be levied, collected, 
and paid upon such article a duty of 10 per centum ad valorem, which 
shall be deemed to have accrued at the time of importation, shall not 
be construed to be penal. and shall not be remitted wholly or in part 
nor shall payment thereof be avoidable for any cause. Such duty shall 
be levied, collected, and paid in addition to any other duty imposed by 
law and whether or not the article is exempt from the payment of 
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ordinary customs duties. The compensation and expenses of customs 

officers and employees assigned to supervise the exportation, destruc- 

tion, or marking to.exempt articles from the application of the duty 

proniiien for in this subsection shall be reimbursed to the Government 
y the importer. 

(d) Dexivery Wiranenp Untm Marxep.—No imported article 
held in customs custody for inspection, examination, or appraisement 
shall be delivered until such article and every other article of the im- 
portation (or their containers), whether or not released from customs 
custody, shall have been marked in accordance with the requirements 
of this section or until the amount of duty estimated to be payable 
under subsection (c) of this section has been deposited. Nothing in 
this section shall be construed as excepting any article (or its con- 
tainer) from the particular requirements of marking provided for in 
any other provision of law. 

(e) Penauties.—If any person shall, with intent to conceal the in- 
formation given thereby or contained therein, deface, destroy, remove, 
alter, cover, obscure, or obliterate any mark required under the pro- 
visions of this Act, he shall, upon conviction, be fined not more than 
$5,000 or imprisoned not more than one year, or both. 
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CONVICT MADE GOODS—IMPORTATION PROHIBITED 
Section 307, Tariff Act of 1930 


All goods, wares, articles, and merchandise mined, produced or 
manufactured wholly or in part in any foreign country by convict 
labor or/and foreed ee or/and indentured labor under penal sanc- 
tions shall not be entitled to entry at any of the ports of the United 
States, and the importation thereof is hereby prohibited, and the Sec- 
retary of the Treasury is authorized and directed to prescribe such 
regulations as may be necessary for the enforcement of this provision. 
The provisions of this section relating to goods, wares, articles, and 
merchandise mined, produced, or manufactured by forced labor or/and 
indentured labor, shall take effect on January 1, 1932; but in no case 
shall such provisions be applicable to goods, wares, articles, or mer- 
chandise so mined, produced, or manufactured which are not mined, 
produced, or manufactured in such quantities in the United States 
as to meet the consumptive demands of the United States. 

“Forced labor,” as herein used, shall mean all work or service which 
is exacted from any person under the menace of any penalty for its 
nonperformance and for which the worker does not offer himself 
voluntarily. 
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EQUALIZATION OF COSTS OF PRODUCTION 
Sec. 336, Tariff Act of 1930% 


(a) Canes or CrassiricaTion or Dutres.—In order to put into 
force and effect the policy of Congress by this Act intended, the com- 
mission (1) upon request of the President, or (2) upon resolution of 
either or both Houses of Congres, or (3) upon its own motion, or (4) 
when in the judgment of the commission there is good and sufficient 
reason therefore, upon application of any interested party, shall in- 
vestigate the differences in the costs of production of any domestic 
article and of any like or similar foreign article. In the course of the 
investigation the commission shall hold hearings and give reasonable 
public notice thereof, and shall afford reasonable opportunity for 
parties interested to be present, to produce evidence, and to be heard at 
such hearings. The commission is authorized to adopt such reason- 
able procedure and rules and regulations as it deems necessary to 
execute its functions under this section. The commission shall report 
to the President the results of the investigation and its findings with 
_ ect to such differences in costs of production. If the commission 

ds it shown by the investigation that the duties expressly fixed by 
alee do not equalize the differences in the costs of production of the 
domestic article and the like or similar foreign article when produced 
in the principal competing country, the commission shall specify in 
its report such increases or decreases in rates of duty expressly fixed 
by statute (including any necessary change in classification) as it finds 
shown by the investigation to be necessary to equalize such differences. 
In no case shall the total increase or decrease of such rates of duty 
exceed 50 per centum of the rates expressly fixed by statute. 

(b) Cuanee To AMERICAN SeLiine Price.—If the commission finds 
upon any such investigation that such differences cannot be equalized 
by proceeding as hereinbefore provided, it shall so state in its report 
to the President and shall specify therein such ad valorem rates of duty 
based upon the American selling price (as defined in section 402 (g) ) 
of the domestic article, as it finds shown by the investigation to be 
necessary to equalize such differences. In no case shall the total de- 
crease of such rates of duty exceed 50 per centum of the rates ex- 
pressly fixed by statute, and no such rate shall be increased. 

(c) ProcLaMATION BY THE PresmpeNt.—The President shall by 
proclamation approve the rates of duty and changes in classification 
and in basis of value specified in any report of the commission under 
this section, if in his judgment such rates of duty and changes are 
shown by such investigation of the commission to be necessary to 
equalize such differences in costs of production. 


1Sec. 2 (a) of the Trade Agreements Act of June 12, 1934, provides that sec. 336 of 
the Tariff Act of 1930 shall not apply to any article with respect to the importation of 
which into the United States a foreign trade agreement has been concluded pursuant 
to the Trade Agreements Act. 
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(1) Errecrive Dare or Rates anp CHaAances.—Commencing 
thirty days after the date of any presidential proclamation of ap- 
proval the increased or decreased rates of dufy and changes in classi- 
fication or in basis of value specified in the report of the commission 
shall take effect. 

(e) ASCERTAINMENT O0F..DiFeERKENCES IN Costs or PropucTION.— 
In ascertaining under this section the differences in costs of produc- 
tion, the commission shall take into consideration, insofar as it finds it 
practicable: 

(1) In rue Case or a Domestic Artrictx.—(A) The cost of 
production as hereinafter in this section defined; (B) transpor- 
tation costs and other costs incident to delivery to the principal 
market or markets of the United States for the article; and (C) 
other relevant factors that constitute an advantage or disadvan- 
tage in competition. 

(2) In roe Case or a. Foperen Articir.—(A) The cost of 
production as hereinafter in this section defined, or, if the com- 
mission finds that such cost is not readily ascertainable, the com- 
mission may accept as evidence thereof, or as supplemental there- 
to, the weighted average of the invoice prices or values for a rep- 
resentative period and/or the average wholesale selling price for 
a representative period (which price shall be that at which the 
article is freely offered for sale to all purchasers in the principal 
market or markets of the principal competing country or coun- 
tries in the ordinary course of trade and in the usual wholesale 
quantities in such market or markets) ; (B) transportation costs 
and other costs incident to delivery to the principal market or 
markets of the United States for the article; (C) other relevant 
factors that constitute an advantage or disadvantage in competi- 
tion, including advantages granted to the foreign producers by a 
government, person, partnership, corporation, or association in 
a foreign country. 

(f) Moprrtcation or CuHances 1x Dury.—Any increased or de- 
creased rate of duty or change in classification or in basis of value 
which has taken effect as above provided may be modified or termi- 
nated in the same manner and subject to the same conditions and 
limitations (including time of taking effect) as is provided in this 
section in the case of original«increases, decreases, or changes, 

(g) Prourerrion Acarnst TraNnsrers From tHe Free List to THe 
DutiasLe List or From tae Duttaste List to THe Free List.— 
Nothing in this section shall be construed to authorize a transfer of 
an article from the dutiable list to the free list or from the free list 
to the dutiable list, nor a change in form of duty. Whenever it is 
provided in any paragraph of Title I of this Act, or in any amendatory 
Act, that the duty or duties shall not exceed a specified ad valorem 
rate upon the articles provided for in such paragraph, no rate de- 
termined under the provisions of this section upon such articles shall 
exceed the maximum ad valorem rate so snacien 

(h) Derrnirions.—For the purpose of this section— 

(1) The term “domestic article” means an article wholly or 
in part the growth or product of the United States; and the term 
“foreign article’ means an article wholly or in part the growth 
or product of a foreign country. 
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(2) The term “United States” includes the several States and 
Territories and the District of Columbia. 

(3) The term “foreign country” means any empire, country, 
dominion, colony, or protectorate, or any subdivision or subdivi- 
sions thereof (other than the United States and its possessions). 

(4) The term “cost of production,” when applied with respect 
to either a domestic article or a foreign article, includes, for a 
period which is representative of conditions in production of 
the article: (a) The price or cost of materials, labor costs, and 
other direct charges incurred in the production of the article 
and in the processes or methods employed in its production; (b) 
the usual general expenses, including charges for depreciation 
or depletion which are representative of the equipment and prop- 
erty employed in the production of the article and charges for 
rent or interest which are representative of the cost of obtaining 
capital or instruments of production; and (c) the cost of con- 
tainers and coverings of whatever nature, and other costs, charges, 
and expenses incident to placing the article in condition packed 
ready for delivery. 

(i) Routes anp Recuxations or Preswent.—The President is au- 
thorized to make all needful rules and regulations for carrying out 
his functions under the provisions of this section. 

(j) Rowes anp Recutations or Secretary or Treasury.—The Sec- 
retary of the Treasury is authorized to make such rules and regula- 
tions as he may deem necessary for the entry and declaration of 
foreign articles of the class or kind of articles with respect. to which 
a change in basis of value has been made under the provisions of sub- 
division (b) of this section, and for the form of invoice required at 
time of entry. 

(k) Investigations Prior To Enacrmentr or Acr—aAll uncom- 
pleted investigations instituted prior to the approval of this Act under 
the provisions of section 315 of the Tariff Act of 1922, including in- 
vestigations in which the President, has not proclaimed changes in 
classification or in basis of value or increases or decreases in rates of 
duty, shall be dismissed without prejudice; but the information and 
evidence secured by the commission in any such investigation may be 
given due consideration in any investigation instituted under the pro- 
visions of this section. 





i 
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UNFAIR PRACTICES IN IMPORT TRADE 
Sec. 337, Tariff Act of 1930 


(a) Unrarr Mernops or Competition Deciarep. UntawFou.—Un- 
fair methods of competition and unfair acts in the importation of 
articles into the United States, or in their sale by the owner, importer, 
consignee, or agent of either, the effect or tendency of which is to 
destroy or substantially injure an industry, efficiently and economical] 
operated, in the United States, or to prevent the establishment of suc 
an industry, or to restrain or monopolize trade and commerce in the 
United States, are hereby declared unlawful, and when found by the 
President to exist shall be dealt with, in addition to any other provi- 
sion of law, as hereinafter provided. 

(b) InvestiGaTIoNs or VioLaTIoNs By Commission.—To assist the 
President in making any decisions under this section the commission 
is hereby authorized to investigate any alleged violation hereof on 
complaint under oath or upon its initiative. 

(c) Hearings AND Revizew.—The commission shall make such inves- 
tigation under and in accordance with such rules as it may promulgate 
and give such notice and afford such hearing, and when deemed proper 
by the commission such rehearing, with opportunity to offer evidence, 
oral or written, as it may deem sufficient for a full presentation of the 
facts involved in such investigation. The testimony in every such 
investigation shall be reduced to writing, and a transcript thereof 
with the findings and recommendation of the commission shall be the 
official record of the proceedings and findings in the case, and in any 
case where the findings in such investigation show a violation of this 
section, a copy of the findings shall be promptly mailed or delivered 
to the importer or consignee of such articles. Such findings, if sup- 
ported by evidence, shall be conclusive, except that a rehearing may 
be granted by the commission and except that, within such time after 
said findings are made and in such manner as appeals may be taken 
from decisions of the United States Customs Court, an appeal may 
be taken from said findings upon a question or questions of law only 
to the United States Court of Customs and Patent Appeals by the 
importer or consignee of such articles. If it shall be shown to the 
satisfaction of said court that further evidence should be taken, and 
that there were reasonable grounds for the failure to adduce such 
evidence in the proceedings before the commission, said court may 
order such additional evidence to be taken before the commission in 
such manner and upon such terms and conditions as to the court may 
seem proper. The commission may modify its findings as to the facts 
or make new findings by reason of additional evidence, which, if sup- 
ported by evidence, shall be conclusive as to the facts except that 
within such time and in such manner an appeal may be taken as afore- 


said upon a question or questions of law only. The judgment of said 
court shall be final. 
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(d) Transmission or Frnprnes To Presipent.—The final findings 
of the commission shall be transmitted with the record to the Presi- 
dent. 

(e) Exctuston or Artictes From Entrry.—Whenever the existence 
of any such unfair method or act shall be established to the satisfaction 
of the President he shall direct that the articles concerned in such 
unfair methods or acts, imported by any person violating the pro- 
visions of this Act, shall be excited from entry into the United 
States, and upon information of such action by the President, the 
Secretary of the Treasury shall, through the proper officers, refuse 
such entry. The decision of the President shall be conclusive. 

(f) Entry Unper Bonp.—Whenever the President has reason to 
believe that any article is offered or sought to be offered for entry 
into the United States in violation of this section but has not informa- 
tion sufficient to satisfy him thereof, the Secretary of the Treasury 
shall, upon his request in writing, forbid entry thereof until such in- 
vestigation as the President may deem necessary shall be completed ; 
except that such articles shall be entitled to entry under bond pre- 
scribed by the Secretary of the Treasury. 

(g) Continuance or Exciuston.—Any refusal of entry under this 
section shall continue in effect until the President shall find and in- 
struct the Secretary of the Treasury that the conditions which led to 
such refusal of entry no longer exist. 

(h) Derrnrrion.—When used in this section and in sections 338 and 
340, the term “United States” includes the several States and Terri- 
tories, the District of Columbia, and all possessions of the United 
nee except the Virgin Islands, American Samoa, and the Island of 

yuam. 





Act of: July. 2, 1940 


The importation hereafter for use, sale, or exchange of a product 
made, produced, processed, or mined under or by means of a process 
covered by the Cia of any unexpired valid United States letters 
patent, whether issued heretofore or hereafter, shall have the same 
status for the purposes of section 337 of the Tariff Act of 1930 as the 
importation of any product or article covered by the claims of any 
unexpired valid United States letters patent. (Act of July 2, 1940, 
U.S. Code, 1946 ed., title 19, sec. 1337a. ) 





VALUATION OF MERCHANDISE 
Tariff Act of 1930, as amended * 


* * * = * * a 
SEC. 402, VALUE. 


(a) Basis.—Except as otherwise specifically provided for in this 
Act, the value of imported merchandise for the purposes of this Act 
shall be— 


(1) the export value, or 

(2) if the export value cannot be determined satisfactorily, 
then the United States value, or 

(3) if neither the export value nor the United States value 
can be determined satisfactorily, then the constructed value; 


except that, in the case of an imported article subject to a rate of duty 


based on the American selling price of a domestic article, such value 
shi 





(4) the American selling price of such domestic article. 
(b) Exrorr Vatur.—For the purposes of this section, the export 
value of imported merchandise shall be the price, at the time of ex- 
portation to the United States of the merchandise undergoing ap- 
praisement, at which such or similar merchandise is freely sold or, in 
the absence of sales, offered for sale in the principal markets of the 
country of exportation, in the usual wholesale quantities and in the 
ordinary course of trade, for exportation to the United States, plus, 
when not included in such price, the cost of all containers and cover- 
ings of whatever nature and all other expenses incidental to placing 
the merchandise in condition, packed ready for shipment to the United 
States. 

(c) Unrrep States Vatvr.—For the purposes of this section, the 
United States value of imported merchandise shall be the price, at the 
time of exportation to the United States of the merchandise under- 
going appraisement, at which such or similar merchandise is freely 
sold or, in the absence of sales, offered for sale in the principal market 
of the United States for domestic consumption, packed ready for 
delivery, in the usual wholesale quantities and in the ordinary course 
of trade, with allowances made for— 


(1) any commission usually paid or agreed to be paid, or the 
addition for profit and general expenses usually made, in connec- 
tion with sales in such market of imported merchandise of the 
same class or kind as the merchandise undergoing appraisement; 


1 Sees. 402 and 402a of the Tariff Act of 1930 shown here are as amended by the Customs 
Simplification Act of 1956, Public Law 927, 84th Cong. These amendments are not yet 
(January 1, 1957) in effect pending certain proceedings by the Treasury Department pur- 
suant to sec. 6 of the Customs Simplification Act of 1956. Until they become effective, the 
rules shown in sec. 402a of this text (which now constitute sec. 402 of the Tariff Act of 
1930, as amended) are applicable to imports. 
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(2) the usual costs of transportation and insurance and other 
usual expenses incurred with respect to such or similar merchan- 
dise from the place of shipment to the place of delivery, not 
including any expense provided for in subdivision (1) ; and 

(3) the ordinary customs duties and other Federal taxes cur- 
rently payable on such or similar merchandise by reason of its 
importation, and any Federal excise taxes on, or measured. by the 
value of, such or similar merchandise, for which vendors at 
wholesale in the United States are ordinarily liable. 


If such or similar merchandise was not so sold or offered at the 
time of exportation of the merchandise undergoing appraisement, the 
United States value shall be determined, subject to the foregoing speci- 
fications of this subsection, from the price at which such or similar 
merchandise is so sold or offered at the earliest date after such time 
of exportation but before the expiration of ninety days after the im- 
portation of the merchandise undergoing appraisement. 

(d) Consrrucrep Vatur.—For the purposes of this section, the 
constructed value of imported merchandise shall be the sum, of— 


(1) the cost of materials (exclusive of any internal tax appli- 
cable in the country of exportation directly to such materials or 
their disposition, but remitted or refunded upon the exportation 
of the article in the production of which such materials are used) 
and of fabrication or other processing of any kind employed in 
producing such or similar merchandise, at a time preceding the 
date of exportation of the merchandise undergoing appraisement 
which would ordinarily permit the production of that particular 
merchandise in the ordinary course of business; 

(2) an amount for general expenses and profit equal to that 
usually reflected in sales of merchandise of the same general class 
or kind as the merchandise undergoing appraisement which are 
made by producers in the country of exportation, in the usual 
wholesale guantities and in the ordinary course of trade, for ship- 
ment to the United States; and 

(3) the cost of all containers and coverings of whatever nature, 
and all other expenses incidental to placing the merchandise un- 
dergoing appraisement in condition, packed ready for shipment 
to the United States. 


(e) Amertcan Seine Price.—For the purposes of this section, 
the American selling price of any article produced in the United 
States shall be the price, including the cost of all containers and cov- 
erings of whatever nature and all other expenses incidental to placing 
the article in condition packed ready for delivery, at which such article 
is freely sold or, in the absence of sales, offered for sale for domestic 
consumption in the principal market of the United States, in the ordi- 
nary course of trade and in the usual wholesale quantities, or the price 
that the manufacturer, producer, or owner would have received or was 
willing to receive for such article when sold for domestic consump- 
tion in the ordinary course of trade and in the usual wholesale quan- 
tities, at the time of exportation of the imported article. 

(f) Derinrrions.—For the purposes of this section— 


(1) The term “freely sold or, in the absence of sales, offered 
for sale” means sold or, in the absence of sales, offered— 
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tS} to all purchasers at wholesale, or 

B) in the ordinary course of trade to one or more selected 
purchasers at wholesale at a price which fairly reflects the 
market value of the merchandise, 

without restrictions as to the disposition or use of the merchandise 

by the purchaser, except restrictions as to such disposition or use 

which (i) are imposed or required by law, (ii) limit the price at 

which or the territory in which the merchandise may be resold, 

or (iii) do not substantially affect the value of the merchandise to 

usual purchasers at wholesale. 

2) The term “ordinary course of trade” means the conditions 
and practices which, for a reasonable time prior to the exportation 
of the merchandise undergoing appraisement, have been normal 
in the trade under consideration with respect to merchandise 
of the same class or kind as the merchandise undergoing appraise- 
ment. 

(3) The term “purchasers at wholesale” means purchasers who 
buy in the usual wholesale quantities for industrial use or for 
resale otherwise than at retail; or, if there are no such purchasers, 
then all other purchasers for resale who buy in the usual wholesale 
quantities; or, if there are no purchasers in either of the fore- 
going categories, then all other purchasers who buy in the usual 
wholesale quantities. 

(4) The term “such or similar merchandise” means merchan- 
dise in the first of the following categories in respect of which 
export value, United States value, or constructed value, as the 
case may be, can be satisfactorily determined: 

(A) The merchandise undergoing appraisement and other 
merchandise which is identical in physical characteristics 
with, and was produced in the same country by the same 
person as, the merchandise undergoing appraisement. 

(B) Merchandise which is identical in physical character- 
istics with, and was produced by another person in the same 
country as, the merchandise undergoing appraisement. 

(C) Merchandise (i) produced in the same country and 
by the same person as the merchandise undergoing appraise- 
ment, (ii) like the merchandise undergoing appraisement in 
component material or materials and in the purposes for 
which used, and (iii) approximately equal in commercial 
value to the merchandise undergoing appraisement. 

(D) Merchandise which satisfies all the requirements of 
subdivision (C) except that it was produced by another per- 
son. 

(5) The term “usual wholesale quantities,” in any case in which 
the merchandise in respect of which value is being determined is 
sold in the market under consideration at different prices for dif- 
ferent quantities, means the quantities in which such merchandise 
is there sold at the price or prices for one quantity in an aggregate 
volume which is greater than the aggregate volume sold at the 
price or prices for any other quantity. 


(g) Transactions Between Retatrep Persons.— 


(1) For the purposes of subsection (c) (1) or (d), as the case 
may be, a transaction directly or indirectly between persons speci- 
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fied in any one of the subdivisions in paragraph (2) of this 
subsection may be disregarded if, in the case of any element of 
value required to be considered, the amount representing that 
element does not fairly. reflect the amount usually reflected in 
sales in the market under consideration of merchandise of the 
same general class or kind as the merchandise undergoing ap- 
praisement. If a transaction is disregarded under the preceding 
sentence and there are no other transactions available for consid- 
eration, then, for the purposes of subsection (d), the determina- 
tion of the amount required to be considered shall be based on the 
best evidence available as to what the amount would have)been if 
the transaction had occurred between persons not specified in 
any one of the subdivisions in paragraph (2). 
(2) The persons referred to in paragraph (1) are: 

(A) Members of a family, including brothers and sisters 
(whether by the whole or half blood), spouse, ancestors, and 
lineal descendants; 

(B) Any officer or director of,an organization and ‘such 
organization; 

(C) Partners; 

(D) Employer and employee; 

(E) Any person directly or indirectly owning, controlling, 
or holding with power to vote, 5 per centum or more of the 
outstanding voting stock or shares of any organization and 
such organization ; and 

(F) Two or more persons directly or indirectly contralling,. 
controlled by, or under common control with, any person. 

SEC. 402a. VALUE (ALTERNATIVES). 


(a) Basts.—For the purposes of this Act the value of imported 
merchandise shall be— 


(1) The foreign value or the export value, whichever is higher ; 

(2) If the appraiser determines that neither the foreign value 
nor the export value can be satisfactorily ascertained, then the 
United States value; 

(3) If the appraiser determines that neither the foreign value, 
the export value, nor the United States value can be satisfactorily 
ascertained, then the cost of production ; 

(4) In the case of an article with respect to which there is in 
effect under section 336 a rate of duty based upon the American 
selling price of a domestic article, then the American selling price 
of such article. 


(b) Revrew or Appratser’s Dectston.—A decision of the appraiser 
that foreign value, export value, or United States value cannot be 
satisfactorily ascertained shall be subject to review in reappraisement 
proceedings under section 501; but in any such proceeding, an affidavit 
executed outside of the United States shall not be admitted in evidence 
if executed by any person who fails to permit a Treasury attaché to 
inspect his books, papers, records, accounts, documents, or corre- 
spondence, pertaining to the value or classification of such mer- 
chandise. 

(c) Foreign Vatur.—The foreign value of imported merchandise 
shall be the market value or the price at the time of exportation of 
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such merchandise to the United States, at which such or similar mer- 
chandise is freely offered for sale for home consumption to all pur- 
-chasers in the principal markets of the country from which exported, 
in the usual winleuin quantities and in the ordinary course of trade, 
including the cost of all containers and: coverings of whatever nature, 
and all other costs, charges, and expenses incident to placing the 
eee in condition, packed ready for shipment to the United 
tates. 

(d) Export Vatur.—The export value of imported merchandise 
shall be the market value or the price, at the time of exportation of 
such merchandise to the United States, at which such or similar mer- 
chandise is freely offered for sale to all purchasers in the principal 
markets of the country from which exported in the usual wholesale 

uantities and in the ordinary course of trade, for exportation to 
the United States, plus, when not included in such price, the cost of 
all containers and coverings of whatever nature, and all other costs, 
charges, and expenses incident to placing the merchandise in condi- 
tion, packed reuty for shipment to the United States. 

(e) Unrrep States Vatue.—The United States value of imported 
merchandise shall be the price at which such or similar imported 
merchandise is freely offered for sale for domestic consumption, packed 
ready for delivery, in the principal market of the United States to all 
purchasers, at the time of exportation of the imported merchandise, 
in the usual wholesale quantities and in the ordinary course of trade, 
with allowance made for duty, cost of transportation and insurance, 
and other necessary expenses from the place of shipment to the place 
of delivery, a commission not exceeding 6 per centum, if any has been 
paid or contracted to be paid on goods secured otherwise than by 
purchase, or profits not to exceed 8 per centum and a reasonable allow- 
oo for general expenses, not to exceed 8 per centum on purchased 
‘goods. 

(f) Cost or Propuction.—For the purpose of this title the cost 
“of production of imported merchandise shall be the sum of— 


(1) The cost of materials of, and of fabrication, manipulation, 
or other process employed in manufacturing or producing such 
or similar merchandise, at a time preceding the date of ex- 
portation of the particular merchandise under consideration which 
would ordinarily permit the manufacture or production of the 
particular merchandise under consideration in the usual course 
of business ; 

(2) The usual general expenses (not less than 10 per centum 
‘of such cost) in the case of such or similar merchandise; 

(3) The cost of all containers and coverings of whatever nature, 
and all other costs, charges, and expenses incident to placing 
the particular merchandise under consideration in condition, 
packed ready for shipment to the United States; and 

(4) An addition for profit’ (not less than 8 per centum of the 
sum of the amounts found under paragraphs (1) and (2) of 
this subdivision) equal to the profit which ordinarily is added, 
in the case of merchandise of the same general character as the 
particular merchandise under consideration, by manufacturers 
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or producers in the country of manufacture or production who 
are engaged in the production or manufacture of merchandise of 
the same class or kind. 


(g) Amertcan Seriine Price.—The American selling price of any 
article manufactured or produced in the United States shall be the 
price, including the cost of all containers and coverings of whatever 
nature and all other costs, charges, and expenses incident to placing 
the merchandise in condition packed ready for delivery, at which 
such article is freely offered for sale for domestic consumption to all 
purchasers in the principal market of the United States in the ordinary 
course of trade and in the usual wholesale quantities in such market, 
or the price that the manufacturer, producer, or owner would have 
received or was willing to receive for such merchandise when sold 
for domestic consumption in the ordinary course of trade and in the 
usual wholesale quantities, at the time of exportation of the imported 
article. 





Customs Simplification Act of 1956 
* * & ob * * 


Sec. 6. (a) The Secretary of the Treasury shall determine and 
make public a list of the articles which shall be valued in accordance 
with section 402a, Tariff Act of 1930, as.amended by this Act, as 
follows: 

As soon as practicable after the enactment. of this Act the Secretary 
shall make public a preliminary list. of the imported articles which 
he shall have determined, after such investigation as he deems nec- 
essary, would have been appraised in accordance with section 402 of 
the Tariff Act of 1930, as amended by this Act, at average values for 
each article which are 95 (or less) per centum of the average values 
at which such article was actually appraised during the fiscal year 
1954. If within sixty days after the publication of such preliminary 
list any manufacturer, producer, or wholesaler in the United States 
presents to the Secretary his reason for belief that any imported 
articles not specified in such list and like or similar to articles manu- 
factured, produced, or sold at wholesale by him would have been 
appraised in accordance with such section 402 at average values which 
are 95 (or less) per centum of the average values at which they were 
or would have been appraised under section 402a, Tariff Act of 1930. 
as amended by this Act, the Secretary shall cause such investigation 
of the matter to be made as he deems necessary. If in the opinion of 
the Secretary the reason for belief is substantiated by the investiga- 
tion, the articles involved shall be added to the preliminary list and 
such list, including any additions so made thereto, shall be published 
as a final list. Every article so specified in the final list which is 
entered, or withdrawn from warehouse, for consumption on or after 
the thirtieth day following the date of publication of the final list 
shall be appraised in accordance with the provisions of section 402a, 
Tariff Act of 1930, as amended by this Act. 

(b) The final list published in accordance with the provisions of sub- 
section (a), together with explanatory data, shall be transmitted 
promptly to the chairmen of the Committee on Ways and Means of 
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the House of Representatives and the Committee on Finance of the 
Senate. 


* * * & * * « 


Sec. 8. This Act shall be effective on and after the day following the 
date of its enactment, except that section 2 shall be effective only as to 
articles entered, or withdrawn from warehouse, for consumption on or 
after the thirtieth day following the publication of the final list pro- 
vided for in section 6 (a) of this Act, and section 3 shall be effective 


as to entries filed on or after the thirtieth day following the date of 
enactment of this Act. 


O 





